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IN THE HIGH COURT OF SINDH AT KARACHI

Criminal Accountability Appeal No'29 ol 2079 a/w
C.P. No.D-5594 of 2O79.

Appellant/ Petitioner Umer Abul Hassan S/o. Syed Hassan, through
M/s. Farooq H. Naek and Barrister Usman,

Neel Kashav, Advocate.

Criminal Accountability Appeat No.30 of 2019 a/w
C.P. No.D-5846 of 2079.

Appellants/ Petitioners 1. Muharnmad .f affer Khan S/o Sher

Muhammad Khan.
2, Kamran Nabi Ahmeci S/o. Nabi Ahmed.

3. Abdul Aleem Khan S/o. Abdul Jabbar Khan

4. Jallat Khan S/o. lo Muhammad
Through M/s. Miza Sarfraz Ahmed and

Muhammad Kamran, Advocates.

Respondent/State (NAB): Mr. Zahicl Hussain Baladi Special Prosecutor

NAI]

Date of hearing:
Date of Judgment:

28.07.2020, 29.01.2020 and 0342-2020.
20.02.2020.

TU DGMENT

MOHAMNTAD KARIM KHAN AGHA, I.- The appellants Umer Abul

Hassan S/o. Syed Hassan, Muhammad JaIfer Khan S/o Sher Muhammad

Khan, Kamran Nabi Ahmed S/o. Nabi Ahmed, Abdul Aleem Khan S/o'

Abdul Jabbar Khan and Jallat Khan S/o. lo Muhammad were convicted

by the Accountability Court No.lll, Sindh Karachi, vide Judgment dated

20.08.2019 in Reference No.33/2016 under section 10(a) of the National

Accountability Ordinance, -f999 r/w Sr. No.1,4 and 5 of the Schedule and

sentenced to suffer 07 (seven) years imPrisorunent and to pay fine of
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Rs.70,252,484/ -, 5,25,31,,811./', Rs.3,76,67,795/ -, Rs2,75,84,49O/ - and

Rs.40,60,000/- respectively and in case of non-payment of fine all the

accused shall suffer R.I. for two (02) years more. The appellants were also

disqualified for a period of ten years to be reckoned from the date ol

release after serving out the sentence from holding public oflice Hence

the appellants have filed these Criminal Accountability Appeals agairut

conviction as well as C.Ps for suspension of sentence and release on bail'

2. The facts of the case as narrated in the reference are that a

complaint against the management of Pakistan Post Office Employees

Cooperative Housing Society Limited (the Society) regarding their

involvement in embezzlement of funds was received bv NAB' Thereafter,

an inquiry was authorized against the accused persons, which was

subsequently converted into an investigation lt was found that the

Society was registered under the Cooperative Societies Act, 1925 The

Society owns land in different dehs and sectors of Gulzar-e-Hijri (Scheme-

33) Karachi viz. NBP/48-A, 53-A, 13-A, 25-A and 26A' The Society

incurred Rs.173,776,466/ - as exPense during the period from the year

2004-05 to 2013-14 on account of intemal development works, but no

significant work was carried out on the ground which showed that

millions of rupees have been embezzled and misappropriated by the

manaBement of the Society. lt is alleged by the Prosecution that accused

No.1 Kamran Nabi being the Chairman of the S<xiety has given an

amount of Rs.96,724,765 / - to four dif{erent contractors for the internal

development work and for approval of layout plans of different sectors of

the society but when the internal develoPment works were verilied by the

experts of Pak P\AID, the cost of internal development work in Sector 25-A

was calculated and verified as Rs.7676'874/- and in Sector 13-A

Rs.81,84,680/-, besides such Payment, he in connivance with two different

honorary secretaries namely Muhammad Jaffar Khan and Abdul Aleem

Khan (Accused No.2 & 3) made payment of Rs.28,951,191 f - to fo]ur

companies i.e. M/s. Hani Enterprises, M/s. Full Range EnterPrises' M/s'

Planning and Development EnterPrises and M/s Techno Construct

without carrying out any work and also with the connivance of two

different honorary secretaries withdrew Rs.24,822,490/- in cash from the

bank account of the Society maintained at Habib Metropolitan Bank'

?
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Gulshan Chowrangi Branch which is in violation of by law No'73 of the

Society and also no development work was carried out against the said

amount. He further in connivance with accused No.2 has given 12 cheques

amounting to Rs.9,150,000/- to Nafees Ahmed (accused No 6) He also in

connivance with accused No 2 had issued cross cheques amounting to

Rs.4,060,000/- to lallat Khan (accused No.7), so also with connivance of

accused No.2 he had issued cross cheque amounting to Rs 500,000/- to

accuseci No.6, with the result that he with the connivance of co-accused

persons have misappropriated / embezzled an amount of Rs'1'48,376,892/ -

of the Society.

3. It is also alleged that accused Muhammad Jaffar Khan accused

No.2 was Honorary Secretary of the Society since January, 2013, his first

tenure in the Society was from the year 2003 to August 2007 and during

his first tenure in the society he had spent an amount oI Rs 96,724,765 / - on

the internal development work and approval of layout plans of the

different sectors of the society through four di{ferent contractors, but

when the internal development works w'ere verified by the experts of Pak

PWD, the cost of internal development work in Sector 25-A was calculated

as Rs.7,656,874/ - and Sector 13-A as Rs.81,74,680/- besides this no further

work was found on ground so also he in connivance with accused No 1

pairl Rs.6,656.891/- to the Proprietor of M/s. Hani EnterPrises (accused

No.4), M/s. Full Range Enterprises (accused No 4) and M/s' Planning and

Development EnterPrises (accused No.5) without any justification oI

development work. He also in connivance with accused No'1

misappropriated the funds of thc Society by issuing bearer cheques and

withdrew a sum of Rs.7,173,440/- from Habib Metropolitan Bank,

Gulshan Chowrangi Branch in violation of bv-law No.73 of the Society' He

gave 12 cheques amounting to Rs.9,150.000/- to accused No'6 Nafees Nabi

Ahmed and also gave cross cheque amounting to Rs 4,060,000/- to

accusetl No.7 ]allat Khan, he also in connivance with accused No'1

Kamran Nabi Ahmed had issued cross cheques amounting to Rs'500,000/-

to accused No.6 without justification and thus he in connivance with co-

accused persons misappropriated fembezzled an amount of

Rs.108.433,632l - of the Society.

,I
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4. It is further the case of prosecution that accused No 3 Abdul Aleem

Khan was also Honorary Secretary of the Society w e f August, 2007 to

January, 2013, when he in connivance with accused No'1 Kamran Nabi

Ahmed had paid an amount of Rs.22,294,21'0l - to Umer Abul Hassan'

Proprietor of M/s. Hani Enterprises, M/s. Techno Conshuct and Full

Range Enterprises (accused No.4) without any development work' He

further in connivance with accused No 1 issued bearer cheques amounting

to Rs.17,649,050/- for cash withdrawal from the account of society

maintained at Habib Metropolitan Bank Gulshan Chowrangi Branch,

which is in violation of bylaw No.73 of the society He also operated bank

account bearing No.001173-1 maintained in National Bank of Pakistan,

Sakhi Hassan Branch and has made cash withdrawal of Rs.1'1',992,200 / -

from it through different cheques which is against by Iaw No.73 of the

Society, thus he also in connivance with co-accused had embezzled an

amount of Rs.51 ,935,460 / - of the society,

5. It is also alleged that accused No.4 Umer Abdul Hassan being

proprietor of M/s. Hani Enterprises and M/s Techno Construct had

receiverl Rs.60,656,052/ - for the intemal development work in Sector 25-A

against the verified internal development work by experts of Pakistan

Public Works Department amounting to Rs.7,656,874/ - in sector 13-A He

also received an amount of Rs.18,558,005/- for the internal development

and approval of layout plan against the verified intelnal development

work of Rs.8,174,680 / -, in sector 26-A he had received an amount of

Rs.5,509,728 / - for the aPProval of layout plan, so also used the name oI

another company i.e. M/s. Full Range EnterPrises by way of opening fake

bank account maintained with Habib Bank Limited and Soneri Bank

Limited anrl received an amount of Rs.9,800,000/- for removal of rock and

leveling of ground in sector 26-A, whereas no work was found to be

carried out as per experts of Pak PWD, besides the above mentioned

amount, he received Rs.26,451,791/ - without any iusti{ication in the name

of above mentioned companies and he with the connivance of accused

no.1, 2 & 3 have misappropriated/embezzled Rs.105,142,822/ - of the

Societv.'2
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6. It is further alleged by the prosecution that accused No'5 Syed

Tehzeeb Hussain Zaidi being proPrietor of M/s Planning and

Development had received an amount of Rs 1,000,000/- for dismantling of

existing encroachment, an amount of Rs'100,000/- for construction of

check post and Rs.1,101,580/- for the guide boards and maintenance of

site of{ice in Sector 25-A but during ground check of the site by the exPerts

of the Pak PWD there were no guide boards and site office' He also

received an amount of RS.2,500,000/- without any justification and in

connivance with co-accused No.1, 2 & 3 he had misappropriated /
embezzled a sum of Rs.4,701,580/- of the S'ociety

7. Whereas, deceased accused No.6 Nafees Nabi Ahmed being a

private person and beneficiary had received 12 cheques amounting to

Rs.9,150,000/- from the bank account of the Society, who also received a

cheque bearing No.46957086 dated 28.10 2011 amounting to Rs 500,000/-

from accused No.1 & 2, which t'as credited/ deposited in his personal

account bearing No.20311-714-101718 maintained at the same bank i'e'

Habib Metropolitan Bank, Gulshan Chowrangi Branch, Karachi. He with

the connivance of accused No.1 & 2 pocketed an amount of Rs.9,650,000/-

and accusetl No.7 Jallat Khan being a Private person and beneficiary had

also received 6 cheques amounting to Rs.4,060,000/- from accused No 1 &

2 without any justification.

8. As such all above named accused persons with the connivance of

each other have embezzled the funds of the Society to the tune of

Rs."160,369,092/ -, thus all accused have committed the offence of

corruption and corrupt Practices, hence a reference was filed against them

under the National Accountability Ordinance L999 by the National

Accountability Bureau for corruPtion and corrupt Practices read with the

schedule of offenses to the aforesaid Ordinance.

9. To prove its case the Prosecution examined 11 prosecution

witnesses including LO. and exhibited numerous documents. All the

accused persons recorded their statements under 5.342 Cr.PC but did not

examine themselves on oath although accused No.4 Umar Abul Hassan

called 3 DW's in support of his defense case.

,/
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10. The facts of the case as well as evidence produced before the trial

Court find an elaborate mention in the impugned judgment dated

20.08.2019 passed by the trial court and, therefore, the same may not be

reproduced here so as to avoid duplication and unnecessary rePetition'

11. Learned counsel for Umer Abul Hassan contended that the

appellant was the developer and played no role in the embezzlement of

any funds; that he was awarded contracts for certain areas and after

receiving funds from the Society for work on those areas he had carried

out the required work, that there was no proof of any embezzlement by

him, that so called the PWD experts did not have the required exPertise to

make any assessment on the work done vis a vis its cost and that the IO in

cross examination had admitted that the work was done in the areas for

which the appellant had been awarded work in pursuant to his contracts

which concerned leveling of the land, constructing roads and sewerage

works and there was plenty of doubt in the case against the developer and

as such he was entitled to the benefit of the same and thus should be

acquitted of the charge. In support o{ his contentions he referred to the

evidence of the PW's especially the IO and placed reliance on numerous

documents including audit reports.

12. Learned counsel for Kamran Nabi Ahmed adopted the arguments

of the developer concerning the completion of the development works

and that all the funds paid to the developer had been utilized for the

devolvement works and that there had been no embezzlement either by

the Society, himself or the developer in resPect of such funds- In addition

he contended that he was Chairman from 2003 to 2007 and during this

period all acts concerning the Society's land and development on the land

been done in accordance with law and the relevant bye laws That with

regard to any other Payments which were made these had been done with

the authorization of the Society and that these had been paid for the

PurPose of salaries relating to the SocieD' and other works needed to be

done by the Society, that there had been no violation of by law 73

concerning financial matters, that there was no mens rea on the part of the

appellant, that this was a Put uP case by the old management in

connivance with the NAB so that the old management could take over the.o

,/
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Society and that as such he should be acquitted of the charge based on the

benefit of the doubt. In support of his contentions he placed reliance on

Maula Bux Shaikh V Chief Minister of Sindh (2019 PLC CS 282).

13. Learned counsel for Abdul Aleem Khan adopted the arguments of

the developer concerning the completion of the development works and

that all the funcls pairl to the developer had been utilized for the

devolvement works and that there had been no embezzlement either by

the Society, him or the developer in respect of such funds. In addition he

contended that the reference was not maintainable as the NAO was not

applicable to the appellants, that he was Secretary between the years 2003

to 2014 and during this period all acts concerning the Society's land and

development on that land had been done in accordance with law and bye

laws and like wise any payments made to any Party and in Particular he

relied on bye law No.59, that as Secretary he had no liability whatsoever

as he performed only administrative duties, that no PW had deposed

against the appellant, that he had no mens rea, that the responsibility for

the decisions made by the Society rested with its Chairman (appellant

Khmran Nabi) and the other committee members and not with the

appellant who was only the secretary and that based on the benefit of the

doubt he should be acquitted of the charge.

14. Learned counsel for Muhammad Jaffer Khan adopted the

arguments of Abdul Aleem Khan as they were both former Secretaries

and as such were both sailing in the same boat.

15. Leamed counsel for Jallat Khan contended that he had been given a

contract by the Society to remove rocks and he had been paid on the basis

that he had completed his contractual obligations and thus there had been

no embezzlement on fus Part and as such he should be acquitted of the

charge.

16. On the other hand Special prosecutor NAB has contended that the

development works had not been carried out, that the monies paid by the

Society to the developer had all been embezzled by the developer in

connivance with the appellants which had illegally awarded him the

contract without either advertising or tendering as required under the bye

7
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laws, that their had been violations of the by laws in terms of bye law 73

which concerned financial matters, that both appellant Secretaries were

equally as liable as they were in connivance with the Chairmary developer

and Jallat Khan, that payments had been made from the Society funds by

the Chairman and both the Secretary appellants to accused Nafees Nabi

(now deceased) without any authorization, that no contract had been

given to appellant Jallat Khan and there was no evidence that he had

carried out any work for which he had been paid, that other Payments

made by the Society had been made without authorization and paid to

private persons for unknown reasons and as such the prosecution had

proved beyond a reasonable doubt the embezzlement by all the appellants

and their appeals should be dismissed.

17. We have heard the arguments of the learned counsel for the parties,

gone through the entire evidence which has been read out by the

appellants, the impugned iudgment with their able assistance and have

considered the relevant law.

18. In essence, in our view, the case revolves around the senior

members of the management of the Society embezzling Society funds

some of which were Paid to the developer to carry out develoPment

works on land owned by the Society which according to the Prosecution

case were either not carried out or what works were carried out were over

charged/ embezzled by the developer in connivance with the appellants

and in addition embezzled various amounts of the Society's funds by

paying the same to other persons in violation of the Society's Bye laws,

Rules and Regulations without any justification which caused a loss to the

Society and illegally benefited those other persons .

Since the main allegation concerns embezzlement in connection with

the development of land, we will deal with that allegation first.

Y

19. Turning to the case of appellant Umer Abul Hassan who was the

developer. We fincl no nexus between him or any other of the appellants

who were members of the Society apart from the fact that the Society

awarded his companies numerous contracts. ln our view the question

I
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arises whether (a) he did the work on the sites and (b) did not spend the

monies which were released to the comPanies on the required work but

rather embezzled/ pocketed the same.

20. It appears from the record that the appellant was awarded

development work in resPect of Sector 13 A, Sector 25A and Sector 26 A

and as such he can only be convicted for the works or lack of work or any

embezzlement in respect of the works carried out or not carried out as the

case may be in these sectors.

21,. We now need to consider the development works which were

assigned to the appellant keeping in view that the appellant is associated

with three companies (Hani Enterprises, Full Range Enterprises and

Techno Construction). Namely whether the prosecution has proved

beyond a reasonable doubt that these works were not carried out. As

per record such works are as undet:

(i) Bv Agreement dated 28.3.2004 Hani Enterprises for doing
work of sewerage svstem ancl earth filling in Sector 13-A
(P.2819-282!1 which was done by appellant as admitted bv
I.O. in his evidence. (P.2709-274n.

(ii) By Agreement dated 21.4.2005 Hani Enterprises for doing
work of entire water supply system in Sector 13-A (P.2825-

282fl which was done by appellant as admitted by l.O. in his
evidence. Sector 13 A comprises 23 acres which has been
fully developed and occupied as admrtted by the IO in his
cross examination. Thus, it appears that these works have
been completed

(iii) By agreement dated 02.06.201,1 Full Range EnterPrises for
doing work of removal of rock and leveling of land in Sector
26 A (P.2829-283s).

22. It appears that the appellant's companies Techno Construction and

Hani Enterprises were awarded different works in Sector 25-A of the

Societv viz:

(a) By Agreement dated 20.6.2004 contract for approval of Lay
Out Plan. (P.2847-28431.

(b) By Agreement dated 15.9.2004 contract for road works in
PhaseJ (i.e. clearing and cutting the area and lying of the
imported earth rolling and compaction as road base).
(P.2845-28/re)..

7
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(c) By Agreement dated 19 1.2005 contract for entire Road work

in Phasell (P'2851-2853).

(cl) By agreement dated 29.2.2005 contract for internal

development work of entire sewerage system (P'2855-2859)'

(e) By Agreement dated 14.11.2005 contract internal

development of road works in PhaseJII (P.2861-2853)'

23. It appears from the evidence that all the above were completed by

the appellant's companies as admitted by the IO in his evidence (P 2709-

2747) and letter of the Society dated 20-12-2015 (P.2869) and three

certificates of the CDGK (P.287-1-2875)

24- It would appear from the evidence and in particular the agreements

that none of the aPPellants companies were awarded work in respect of

sectors 53-A and 48-A of the Society and as such they cannot be convicted

in respect of works not done in these sectors as they had no obligation to

do any such work.

25. In our view audit Report of the Society from 06-01-2004 from

30.06.2005 is also of significance which at P.393 reads asunder;

DEVELOPMENT R5.4.6i,02. 9.15/-

l:+tl

Y Ttu old record of ttu society in respect of Dettelopment

Work done duing the period of predous managements and during

the tenure of Administrators appointed by the Golrcmment sre not

aaailable on record of the society as reported, as such nothing can

be said about tle work done before the peiod of sitting
management of the society.

Reportedly thf sittin1 management after taking oaer the

charge and control of the soaety lus taken up the lnternal
Deoilopment Work of the society. The detarL of aboue uork as

prouided at the time of audit are ss under:

I Ws. Hahi Enterptises Ea h Work on Roads and

Lnyi g of Sewcrage

Systefi at Sector 1i-4.

Rs.93,90,700.00

Ws. Full Range

Enterpises

Remoual of
Lacling of
Sector 26-4.

Rock and
Ground ot

Rs. 18,50,000.00

J Ws. Planning
Deoelopftent
Consultalts.

& Dismantling of Etisting
Endoacltment
Coistructior of Chcck

Post. Re-dtmarcatio of
Arca. Renot)ation of Sitt

Rs. 11,00,000.00

r
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It utas informed that preaiously lvl/s. Rizai Associates,

Consulting Engineers and Architects u,ere rendeing their seruices

for the society @ 5% duly appointed by tlu preoious management

The sitt{ng management found the rqte on rcry high side as such

they requested tlu Consultant to render seroices @ 3% instead of
5% in deu of the fnancial cottdition oJ the society. The

Consultnnt agreed to tpork on 3% as Per request of tlu society.

The sittirtg t anageme t of the society calleil the

tenders and quotations o/ the aboae toork through their
Cotrsultant and azaarded the utork uith the apptoual o/ the
managing committee of the society. The copies o/ Agreement
made uith tIrc Corttractors ate attached uith the Audit
Report for ready reference. lt is pointed out that the
Tender{Quotations uere not calleil through ptess.

The Datelopment Work done hy the sitting management

could rtot be physically rcrifed being a teclmical job. Hozoeaer,
the Consultant of the society lt4/s. Rizai Associates haae
aerified all the Deaelopment Work done bq the sitting
management for the period ftom March, 2004 to lune, 2005

and issued completion Certificates dateil 30.1L.2004 and
05,07,2005 (C-apies are tttaL:lud rlith the Report).(Bold added)

26. This tends to show that all the given work was done within the

given period which has been certified by the society's consultants M/s.

Rizvi @ Associates and yet no 5.161 statement let alone PW from Rizvi and

Associates was called to deny this fact by the IO which suggests that the

work was done. If there was doubt as to the genuineness of the

verifications/certificates by M/S Rizvi and Associates then M/S Rizvi andr

Olfice.
Electrificanon
Sector 25-4.

Prooiding
at

4 Apptooal of Lqy Out
Plan.

Rs. 14,16,000.00

J Wl Hani E terpises Eqrth Work on Roads and

Laying "f Sewerage

Systen at Sector 1i-4.

Road tNorks. Sector 25-A

Rs.55,73,800.00

Rs.90,29,042.40

6 Wl Full
Efiterpriscs

Rnnge Remooal of Rock

Lewling of Ground
Seclor 26-4.

and
il

Rs.4,,50,000.00

7 Ws- Techno Construct Approual oJ Lay Out PIan

of Sectot 25-A. ApProoal
of Lay Out Plaft of Sectot

26-4.

Saoerage Work at Seclor

25-4.

Rs. 31,02.633.00

Rs.1,39,34,000.00

ary
Gouemment

Distict Scrutiny fees Jor npprottal
of latlout plan.

Rs. 5,83,000.00

lt

Ws. Techno Co stnrct.

.9,
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Associates should also have been made an accused which they were not

which tends to indicate that the IO believed the veracity and genuineness

of the veriJications and completion certificates by Rizvi and Associates in

respect of the works.

27. We have found that the audit Report for the year 2006 ro 2009

(P.407 to 481) was certilied as per PW 2 Muhammed Azeem (Asstt'

Registrar IV Co-operative Societies) as B class which means that the work

had been carried out to a Sood level and as such there was no question

that no work had been done on the sites which the aPPellant's companies

had agreed to carry out development work as at that time. Furthermore

the IO in his evidence admitted that the completion certificates had been

issued by the consultant in respect of the works up from 20(X to 2008

which corroborates that fact that up to 2008 the work assigned to the

appellants companies had been carried out.

28. Thus, it would appear from the evidence that all of the work which

the appellants companies were required to carry out were carried out.

29. So far as the appellant developer is concerned the next issue is

one of cost. Namely whether the prosecution has proved beyond a

reasonable doubt that the payments made to the developer were not

utilized by the appellant via his companies and were embezzled.

30. The prosecution produced two officers from PWD to assess

whether the works had been done and what was the cost of carrying out

the works.

31. FW 3 Syed Shehzade Hussain was an assistant executive engineer

in PWD. At the out set he is only a diploma holder in Associate

Engineering and thus it is doubtful that he had the required exPertise to

make such a report. Importantly, he carried out his inspection in 2016

when the works started in 2004 which was over 12 years later so

conditions on the ground would have greatly varied over that time

especially with respect to encroachments. ln his evidence he even admits

that some development work in terms of road and sewage work was

carried out on Sector 25 A and Sector 13 A. However he failed to take any

2
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photo's to show whether any develoPment work had been carried out or

not and cloes not even know the area of the Society's housing scheme'

Furthermore, the development Plans were not with him at the time oI site

visit, he has not quoted the amount of land he measured, the method of

assessment and rates for fixing the cost of works which had been carried

out. He atlmits that part of Sector 25 A was occupied by land grabbers and

cannot rule out the possibility that land grabbers had destroyed any

development work which had been completed. He did not consider any

topological report which in our view was absolutely crucial for him to

have done. This is because the land in question Prior to its development

was rocky, hilly etc and one of the iobs given to the developer was in

essence to level the land, then build sewage works and roads and not to

build any buildings. Thus, in our view to assess whether any site clearing,

leveling had been done it was crucial for him to have seen what the

topography / condition of the land was like before the developel started

work on its leveling/clearing so that he could assess the extent of the

work done yet he failed to do so. It is appears that the site plan, Iay out

plan were not with him when he visited the site. He has given an

assessment of the work done in Sector 25-A and 13-A of his report which

reads as under.

1. Pakistan oostal office Emp louees C,H. Societu on sector
No.25-A Scheme No.33, Karachi,

ln this scheme tht road unrk and seuerage system uork Toas

executed approximately in the year 2005'06. As per
measuretfleflt taken at site the cost of Road u'ork and seuerage

systent is calculated rc Rs.76,56,874/-.(Bold added)

2. Pakistarl oostal officf Co-ott Honsitrs Socie tu o sector
No.73-A Schenrc No,3i Karachi.

In this schente the road ruork and seu'ern\e system uork uas
executed approximately fu the year 2005-06' As per
measurefient takefl at site the cost of Road ruork and seu'erage

system is calculated as Rs.81,74,680/ -.(bolcl added)

32. We are however at a loss to understand the basis on which he has

made these calculations. He has not given any precise details of work

carried out, his measurements, the rate he applied to those measurements

nor his assessment formula and what kind of materials which were used

ti
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and what the cost of such material would be. For example, what was the

condition of the leveled land before it was leveled, what was the

measurement of such leveled land, what equipment would be required to

level the land, how much labour was involved etc. Likewise for the roads

and sewage works. In our view his calculations seem to lack precision and

cannot be safely relied on as being accurate for the reasons mentioned

above.

33. PW 6 Arshad Ali was sub engineer at PWD who carried out the site

inspection with PW 3 Syed Shehzade Hussain and was a more senior

officer. He corroborates PW 6 regarding the works which were carried out

and not carried out. Despite being the senior officer it is significant that he

was not even a qualified engineer having no BE degree He also did not

know the conclition/ topography of the land prior to its leveling. In his

evidence he states that the cost of any project is calculated on the basis of

material cost and other expenses and the cost of the road is assessed on

the basis of its length core and width but he admits in his cross

examination that these important factors are not mentioned in his report'

Likewise in his report there is no detail of the sewerage works, size of

pipes, depth and infrastructure and water supply and number of man

holes, and material and labour costs and item wise cost of development

work. The fact that PWD charged different rates for its work which mainly

concerns Government buildings as opposed to private developers as in

this case also goes against this PW's accuracy o{ his cost estimate

regarc:ling the cost of the works. Crucially the very person who may have

given some credibility to their rePort namely the Society's coruultant

engineer was not present at the time of inspection who had certified the

works and could have justilied or not any costs which were spent on the

proiects ra'hose report it aPpears was not even considered by this PW

before preparing his report.

g4. Thus, of the two PW's from PWD as discussed above who prepared

the report stating how much was sPent on the development works by the

appellant developers companies we are of the view that it's accuracy is

doubtful and cannot be safely relied upon.,

7
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35. Further weight is given to this conclusion when we consider the

evidence of the IO who admits in his evidence that he is unaware of any

Society in Pakistan which was developed by PWD which is a clear

indication that the report should have been prepared by other private

developers with experience in such work as opposed to PWD so that its

accuracy could be replied upon, that develoPment work is usually carried

out by town planners of Sindh's SBCA yet none oI them were associated

in preparing the rePort PrePared by PWD. He also admits that Sector 13 A

is completely occupied which implies that as people are living there the

land must have been leveled and roads and sewage built as such there

appears to be no question that this development works was not carried

out. He cannot say i{ sector 25-A is occupied and did not take the

statement of any resident of S.13 A and 25-A on whether the issue of the

availability of roads or sewerage works.

36. The IO also admits that outer development charges have been paid

for the tlevelopment works and that the layout plans have been approved

for these development works and scrutiny fees have been paid. Notably

these document form a part of the evidence and are supported by the

evidence of the three DW's who were called by the developer/ appellant

37. Thus, we are o[ the view that the Prosecution has not been able to

prove beyond a reasonable doubt that the works which the developer

agreed to do were not carried out and that any funds were embezzled in

respect of payment which the developer received for carrying out these

works and thus with regard to this aspect of the case all the appellants are

acquitted of the charge by being extended the benefit of the doubt.

With regard to other payments made by the Society

38. In our view no evidence has been produced to iustify the Payments

by the Society for other uses to other Persons. No resolutions exist, no

justification for payments exist and no proof that even any work was done

has been provided. We find it inexplicable that funds of the Society were

paid to Nafees Nabi who was a private person who had nothing to do

with the Society and with any construction works and that he was

involved in subletting the works to Jallat Khan. We do not accePt the/
Y
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arguments that the Secretaries had no role to play in the disbursement of

funds and in our view they are equally as liable as the Chairman for the

illegal disbursement of funds to others in order to benefit them which lead

to a loss to the Society and undue benefit to Nafees Nabi and Jallat Khan'

In short we find the appellants who were associated with the Payment to

others were all on board in respect of this illegalit)' and embezzlement

which lead to a loss to the Society. Violations of bye law 73 also tend to

corroborate this finding and as such we find that the amounts paid to

others as misappropriation and embezzlement of the Society's funds

which falls with the purview of the NAO.In this resPect we reproduce

below typed P.51 of the impugned judgment.

"Accused Kamran Nabi, Muhammad lffir and Abdul
Aleem Khan in their 342 Cr.P.C. statement admitted tlu
uitlulruoal of cash amount from the account of society

hopeter, nccording to them same loas spent on tla
expenditure of tlu society in uaious hesds, but they haue

failed to produce nny proof of such heads neither produced
report of external auditor nor apply for calling them as

ruitness. Accused Abdul Aleem Khan produced ntinutes of
meeting to substantiate and justifu the ush ruithdraual,
but it bears his single signature, he did not produce any
attendance sheet to establish that any suclt meeting IL)as

held and nrcmbers participaled in it neither prottes tlu
latoful use tnd ot'fcial uithdrarual of society funds thus

failed to justifu the cash ruithdrau,aL Accused lallat Rhan

prodtrced one agreement.for nuchinery and lobour and
atlmitterl it lis statement under section 342 Cr.P.C. that
amount ruas paid to him by deceased nccused Nafees Nabi
Ahmeri in pursuance of agreement executetl bettueen them,

b failed to prooe tlv u,ork perhrmed by him against said
payment,"

Conclusions.

39. In our view this case of embezzlement and misappropriation oI the

Society's funds divides into two parts.

40. The first part relates to the failure to carry out certain development

works by the developer and the misappropriation and embezzlement of

the Society's funds and in this respect for the reasons discussed above by

extending the bene{it of the doubt all the appellants are acquitted of this

charge.,
)r
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41, The second part relates to the appellants connected with the

Society (namety, Kamran Nabi, Aleem Khan, and J#fer Khan paying

private persons (Nafees Nabi (deceased) and Jallat Khan) without

authorization and justification funds of the Society which in our view

caused a loss to the Society and were embezzled and in this resPect we

find that the prosecution has proved its case against the aPpellants

Kamaran Nabi, Aleem Khan, laffer Khan and Jallat Khan beyond a

reasonable doubt in respect of this asPect of the case and as such their

convictions in the irnpugned judgment are upheld.

42. With regard to sentencinS, harring founlillhat the aforesaid

appellants have been acquitted in resPect of the maior amount of

embezzlement in respect of the development works we deem it

appropriate to exercise our discretionary Powers under 5.423 Cr'PC and

reduce the sentence of imprisonment handed down to the aforesaid

appellants Kamran Nabi, Aleem Khan, Iaffer Khan and Jallat Khan from 7

years to 3 years each and with Kamran Nabi, Aleem Khan and ]affer Khan

each paying a fine of RS one crore and 29 lacs and Jallat Khan paying a

fine of RS forty lacs and sixty thousand failing which the defaulting

appellant shall under go a further period of imPlisonment of 3 months.

S.15 NAO shall also be applicable to the convicted appellants

43 The appeals and Constitutional Petitions stand disposed of in the

above ternN
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