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IN THE HIGH COURT OF SINDH,
CIRCUIT COURT HYDERABAD

Before:
Mr. Justice Naimatullah Phulpoto
Mr. Justice Mohammad Karim Khan Agha

Cr. Appeal No.D-58 of 2016

Muhammad Nawaz alias Karo

Versus.

The State

Appellant : Muhammad
Nawaz alias Karo

Through Mian Tqi Muhammad Keerio
Advocate

Respondent : The State Thro
I

Addi
ugh Syed Meeral Shah Bukhari,
tional Prosecutor General

Date of hearing 18.05.2017.

Date ofjudgment 18.05.2017.

JUDGMENT

- This appeal is directed

against the judgment dated 10.05.2016 passed by learned sessions
Judge / Special Judge for CNS, Jamshoro @ Kotri, in Special Case

No.79 of 2o15, arising out of crime No.55/2015, registered at police

station (PS) Bhan, under section 9(") of control of Narcotic
Substances Act, 1997 (CNSA), whereby the appellant Muhammad
Nawaz alias Karo has been convicted u/s 9(c) CNSA and sentenced to

suffer RI for 07 years and to pay the fine of Rs.2oo,00o/-. In case of
default in payment of line he was ordered to suffer R.l. for o6 month
more (the impugned judgment). Benefit of Section 382-B Cr.p.C. was
also extended to the accused. whereas co-accused Baradi was
acquitted in the said crime under section 265-H(i) Cr.p.C.
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2. Brief facts of the prosecution case as disclosed in the FIR are

that present accused Muhammad Nawaz alias Karo, who was already

involved in Crime No.51 l2ol5 of PS: Badin, was arrested on

26.07.2O15 at 1400 hours from Khabbars near Sakhi Suleman Shah

graveyard by a police party headed by SIP Jamaluddin Dasti along

with other police personnel, whereas his companion (Rar:adi who was

later arrested and tried in this case) fled away from the scene.

Accused Muhammad Nawaz alias Karo was said to be found

possessing a plastic bag (Theli) wherein 12 big and small pieces of

charas as well as one knife were available. Four notes of Rs.lOO/-

each denomination, two notes of Rs.50/-denomination, total Rs.5O0/-

were also secured from the side pocket of his shirt" Charas was

weighed and it contained 3500 grams. The recovered charas and knife

were sealed for chemical analysis and memo of arrest and recovery

was prep€red on the spot in presence of mashirs ASI Sadaruddin

Qambrani and ASI Nasrullah Solangi. Thereafter, accused and case

property were brought at police station where F.I.R. was lodged by

complainant SIP Jamaluddin Dasti on behalf of the State under'

section 9(c) CNSA.

3. During investigation, Investigation Officer recorded 161 Cr.P.C.

statements of the PWs. Contraband itern / charas was sent to the

chemical examiner on 03.O8.2015 through HC Ghulam Abbas and

positive chemical report was received. On the conclusion of

investigation challan was submitted against the accused for offence

u/s 9(c) of CNSA showing co-accused Baradi as absconder. During

trial of the case, co-accused Baradi also joined trial after obtaining

bail and was acquitted vide the impugned judgment.

4. Trial court framed charge against accused at Ex.5 u/s 9(c) of

CNSA to which, accused pleaded not guilty and claimed to be triecl

vide Exs.6 atd.7 . At the trial prosecution examined PW- I complainant

SIP Jamaluddin Dasti At Ex.S, who produced memo of arrest and

recovery at Ex.B-A, FIR dt Ex.B-B, departure and arrival entries at

Ex.8-C and 8-D, report of chemical examiner at Ex.B-E, attested copy

of FIR No.51 l2}l5 of PS Bhan at Bx.B-F, departure entry for

investigation of Crime No.55/2015 at Ex.S-G; PW-2 mashir / ASI
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sadaruddin Qambrani at Ex.9. Thereafter, side of prosecution was

closed at Ex.10.

7. Learned trial court in the impugned judgment has already

discussed the evidence in detail and there is no need to repeat the

sarne here, so as to avoid duplication and unnecessary repetition

8. Mian Taj Muhammad Keerio, learned advocate for appellant has

contended that prosecution case is highly doubtful; the place of

incident was located at busy spot but no member of the public was

made as independent mushir to attest the arrest and recovery; there

are material contradictions in prosecution evidence, hence it cannot

be safely relied upon; that there was delay in sending the case

property to the chemical examiner and tampering wittr the case

property during such period could not be ruled out. It is argued that

alleged recovery was made on 26.07.2015, whereas the sample was

sent to chemical analyzer on 03.08.2O15 with a delay of OB days and

no evidence has been brought on the record that contraband item I
charas was in the safe custody during that period. He further argued

that HC Ghulam Abbas through whom the said contraband item /
Y),

-L

5. Statements of accused were recorded u/s 342 Cr.P.C. at Ex.11
and 12. Accused denied the prosecution allegations and claimed their
innocence. Accused Muhammad Nawaz in the said statement has
further stated that his sister had filed petition against police. I{e
produced copy of said petition at Ex. 1L-A, copy of judgment at Ex.1 1-

B, true copy of judgment at Ex.11-C, copy of petition at Ex.11-D, true
copy of order at Ex.11-E and copy of judgment at Ex.1l-F and hence

he had been falsely implicated by the police in revenge for his sister
filing a CP against the police. Accused neither examined themselves

on oath nor led any evidence in defence to disprove the prosecution

allegations.

6. Learned Special Judge after hearing the learned counsel for the

parties and examining the evidence available on record convicted and

sentenced the appellant as stated above and acquitted the co-accused

Baradi. Hence accused / appellant Muhammed Nawaz a-lias Karo has

filed this appeal.
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charas was sent to the chemical examiner has also not been

examined. Lastly he argued that the accused has been falsely involved

in this case. In support of his contentions, learned counsel for the

appellant relied upon the, cases of Ikramullah & others v. the State
(2015 SCMR 1002), The State through Prosecutor General Sindh v.

Muhammad Sabir alias Sabir (2016 PCr.L.J 859) a.nd Ghulam

Mustafa alias Mushtaq Ali v. the State (2013 P.Cr.L.J.860).

9. Syed Meeral Shah, learned Additional Prosecutor General Sindh

very fairly conceded to the contentions of learned counsel for the

appellant and did not support the impugned judgment.

10. We have carefully considered the contentions of Mr. Muhammad

Jameel Ahmed, learned advocate for appellant, Syed Meeral Shah,

learned Additional Prosecr.r.tor General Sind for the State, scanned the

entire evidence and considered the relevant law

1 1. We have come to the conclusion that the prosecution has failecl to

establish its case for the reasons that it was case of spy information

and opportunity to do so which would have given much greater

credibility to their case; furthermore according to the prosecutiort

there was no body around so it does not appear that the appellant

was selling narcotics to anyone and in this respect the police even

failed to send a fake purchaser to test this aspect of the case; it

appears to us improbable that one person managed to escape on lbot

(Baradi) when confronted with a police mobile carrying armed police

officials which in our view makes the police version of events highly

suspicious; such aforesaid suspicion is further underlined when it is

considered that the sister of the accused had filed a constitutional

petition in the High Court against police officers including the SHO of
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and the police had plenty of time to call independent mushirs in this

thickly populated area which it failed to do despite having ample tirre
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PS Bhan for allegedly kidnapping and maltreating her son and the

arrest of the appellant has been made by officers of PS Bhan thus

prima facie it appears that the police may have foisted this case on

the appellant in order to keep his sister quiet and to take revenge for

her filing the CP against them which suggests malafide on the part of

the police especially when the other defects in the police version of

events are taken into account; that there was an unexplained delay of

8 days in sending the recovered narcotic for chemical analysis

12. Most significantly however in our view there is no evidence that

the recovered property was kept in safe custody during this B day

period. There is no entry in the malkhana of the recovered property or

evidence from the in charge of the malkhana that the property was

kept in safe custody and even PC Ghulam Abbass rvho handed over-

the recovered property according to the chemical report has not been

examined and as such it cannot be conclusively shown that the

recovered property was in safe custody during this period and could

not have been interfered with. Under these circumstances in our view

the chemical report although stated to be positive cannot be safely

relied upon. In this respect reliance is placed on the case of

IKRAMULLAH & OTHERS V/S. THE STATE (2015 SCMR 1OO2), the

relevant portion of which is reproduced hereunder:-

"5. In the case in lmnd not onlg the report subm.i.tted bg the
Clrcmical Examiner was legallg laconic but safe custodg oJ'
th.e recouered substance as taell as safe transmission of the
separated samples to the office of tlrc Chemical Examiner
had also not been establtshed bg the prosecution. It is not
disputed tlnt tLrc inuestigating officer appeaing before tlw
learned tial court hnd failed to euen to mention the name o-f
the police official wha had taken the samples to th.e office of
the Chemical Examiner and admittedly no such poli.ce
official had been produceiT before the learned trial Court. t.o

depose about safe custodg of the samples entrusted to hint
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.l<,r bein.g deposited in ttrc olfice of the Chemical Examiner.
ln tLtis uiew of the matter th.e prosecution had not been able
to establish that after tLrc alleged recouery tlrc substance so
r-ecouered was either kept in safe custodg or that the
samples taken from the recouered substance tnd safelg
been trqnsmitted to the office of the Chemical Bxaminer
tuilJtout the same being tampered with or replaced uthile in
tr ctrtsit."

l.i. l,ol l-hc reasons discussed above we are of the considered view

that the prosecution has failgd to prove its case against the appellant

beyoncl a. reasonable doubt. In this respect reliance is placed on the

case of I'ariq Pervez V/s. The State (1995 SCMR 1345) where it ivas

trelcl as urrcler with regards to the benefit of doubt which we firmly

behevc exists in this case-

"ft is settled laut that lt ls not n,ecesslrry that there
should. mang cirbumstattces c?eo;tlrtg doubts, lf there
is a slngle clrcumstance, whlch credtes 

"eusonabledottbt ln a pntdent mlnd about the gallt oJ'the
accused, then the o,ccused wlll be entltled ta the
ltenefit not as a. rrrottter of grace and concession but as
a matter of right.' 

i

I 4 . '['l rr: s, for the above stated reasons, we hold that the

prosecuLion has failed to prove its case against the appellant,

th,erefbre, while extending the benefit of doubt, appeal is allowed

The impugned judgment is set aside and the appellant is acquitted

of the charge. The appellant is on bail. His bail bond standg

calr:elled and surety is hereby discharged

si/- l,ua*iliA3 K.Alttli KrAN AGEA,

JHIJGE.

sal- NrrFlA[jJLtAi{ lHl]LPe[a '

ASTTRCENTPU

JUDGE.
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15.'l'trese ale the reasons for our short order of even date.
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