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IN TI-IE IIIGI] COUR.I.OT. SINDH BENCH AT SUKKUR

Cr. Bait APPtn' No' 5-795 of 2014

Muhammad AYoob and others

Versus

The State

of hearin 02.03.2017

)-

Mr. tftikhar Ati Arain, advocate for applicants a/w the applicants

Mr. Nisar Ahmed Bhanbhro advocate for complainant'

Mr. Abdul Rehman Koalchi' A'P'G for the State'

ORDER.

Mohamn,ad Kartm Khan Aslea, J. By this order I propose to dispose o[ Ct

r

BailAppln.No.S795olZl| wherebytheapplicants(MuhamrnedAyoob.

GohramandSonoKhan)havesouglrttlreconfirmationoftheprearrestbail

granted to them vide order of this Court dated 3l-12-2014'

z. The brief facts of the case are that complainant Falak sher Rind registered

F.l.RNo.189120|4atPSKancliaroon2l.09-2014at1400hoursU/S392J,|,(]'

allegirrgtlrereinthattheapplicantsallttulyarmedlradaliglrtedtiomtheirtrrtlt.lr

bike and had robbed hinr of his motor cycle' RS 5'000 and his mobile phone'

3. After lodging of the F'l'R and after usual inquiry the matter was challaned

and the charge framed against the applicants on 16-02-2015'

4.Leamedcounseltbrtheapplicantssuhrnittedthatthernalafidesonthepart

o[thecotnplainantwasthattheapplicarrlshadt-iledacivilsuitagainstthe

cotnplainantandothersandthatthcF'l'Rhadnor'vbeenllledagainsttlrembl'the
x._

cornplairrantaSl.evenqsforfilirrgtlrecivilsrrittrnclintlrdert0pressurizethemto

withdrawthecivilsuitvr,lriclrretrraitrspcrrcling'Heturtliersubrnittedthatsitrr..,c

l:.-

being granted pre arrest bail by this Coult the applicants lrad teeu regularly
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artcnding the trial proceedings and had no iutention of absconding. In atldition hc

subnrittecl that the complainant lhrorrgh his own conduct had virtually lrloughl lltc

r.rial to a halt which was evident by order dated 04-l l-2016 passed by the Civil

.luclge and District Magistrate No.ll at Kal{airo (the Kandario Order) itl the case

irr rvlriclr they had been chargecl being case 373/2014.As srrch flor (hc ahovo

rncntioned rcasons thc learued counsel for the applicants subrnitted that the bail ol'

thc applicants should be cotlfirtned.

5. Leanted statc counsel submitted tlrat the case under s.392 PPC l'cll w'ithin

thc non ltrohibitory clause. that malaltde had been shown against the applicants by

thc complainant and on account of the above referred I(andairo order sincc the

trial in efl'ect was in abeyance lrc vct'y fuirly dicl not opposc the confinnatiotl of'the

prc arrest lrail granted to the applicants'

6.ontlreotherhandlearnedcounsellbrtlrecomplaittanlopptrsedtlte

conlirrnation of bail. He submitted thatthere had been no malalide otr the part oi-

thc corlplainant and as sur:lt rhe applicantl;lverc not entitlecl tti bail' l[r ([ris Irsl]Lrct

hcplaceclrelianccotrtlrccaseolRalraMohammedArslrad\'Mtrhatttntetl

Rrfique (PLD 2009 SC 427).

T.iIcfurthersubrr'rittodthatatrol.fct'tscurrderS.392I,PC]!'cllrvitlrinthe

prohibitory clausc of s.497 Cr.Pc and as such the applicants wsrc not Cutitlt:d t'r

bail as of right. with rcgard to the l(ancliaro orcler he submittcd tlrat this wils atl

illcgal order and had no legal sanctilY. Lle lurlher subntitted tlrat the past conduct

of the applicants also disentitled them to the confinnation of their bail as tl-rc-ut- had

beengrantedprearrestbailbythetrialcourtbuttheyhadfailedtojoirrtheiltquiry{,I

hichleacl, to antol)gst others thiugs. the recalling c'ltheir intcrinr prc'arrcst liaii

by ttre trial court by orrler <lated 04-12-i014 and lead to thenr approaching this

Courtforatlintcr.imprearrcstbailwhichwasgratrtcdvideorderdated3t-l2-
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20l4.Thus for all the above reasons he submitted that the pre-arrest bail granred 11,

the applicants should not be eonfirmed

8. I have considered the arguments of learned counsel, perused the recor<l and

considered the authorities cited by them at the bar.

9. lt is correct that in cascs ol'pre arrest bail rnalafides has to bc shorvn on t6c

part of cither the colrrplainant or the police. Based on the lhcts ancl circuurstanccs

o[ this case namely thc complainant filing the F.I.R against thc applicants after

tltey filed the civil suit against hinr I am satisfied that tlre F.[.R lras prirna Iucie

bcen lodged lbr malatlde reasons in order to pressurizc the applicaltts into

rvithdrawing or settling the civil suit. I am forlified in my viev*r b1 thc Kandario

Ordcr which clearly shorvs that thc complainant is making uo attelipt wltalsot-rvcl.

to proceed with. let alone. corrplete the trial of the applicants and his solc purpose

sceltrs to [re to unnecessarily linger it on whilst thc sword o[ Danrocles rcmains

hanging over the heads of the applicants rvhich concluct itselI appears ro bc prirrra

[:rcic rnalallde.

10. With regard to S.392 PIrC this section reads as under;

"392. Punishment for rohbery. \il/hoevcr conrmits robhcrv
shall be punished u,ith rigorous imprisonment fbr a terrrr rvhich

[shall not bc less than three years nor more than I ten years. iurd shall
also be liable to finc: and, if thc robbery bc comnritted on the
highway the imprisonment may be extended to fourteen )'ears.
(bold added)

I l. In nry view a plain reading of Section 392 PPC urakes it clcar that e'r,er.r il

-n
tJt

bbery is committed on thc highrvay. which has rot been proven in this case. thc

ruraxilnunr iurprisonnrent lnav be extended from not rnore than tetl ycat's to ltot

\

rnole than lburteen years imprisonlnent, However even itl such circumstatrces the
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tltlnirnunl period ol'not less than tlrree years shall apply u4reu the trial .judgc

considet's passing a sentence if the aucused is convicted under 5.392 PPC. lt is tritc

larv tlrat r,r'lrcn the scntencc can'ies a range e.g. frorrr five to iiltecn yearst
ittt[5i'isottlttcttt lbr tltc l)ulposc ol' bail thc lor,ver cnci of the rzrngr-: rlrgst [)c

cortsidcrcd whiclr in the casc ol' scction 392 ppc is three years. Ar:c:or.rliugl1, as

pcr lhc classic judgmcnt in the casc o1'Tariq Bashir v. Sta{e ipl,D t99.5 sc 3.1)

bail shotrld bc granLed as a righr as opposed to a concession to thc applicants.

12 with rcgard to the past conduct of the applicants, this to sorr-rc cxl.ent is

condouable. itt thc scuse that sincc being granted pre-arrest bail hy this court ovcr

lwo 1,si11s ago the applicants havc bcen rcgularll, attending the trial ltroccetlings.

I3. \Vhat is tnost shocking ltor.vcver in this case is the Kandiaro Orcler u'hich

rcrtrains in thc lield. It is pertincnt to uote that despitc learned counsel lbr thc

corlrlllainattt stating that it is an illegal order he has not challcrrge<l lhc sarnc. Iit,r

ease ol'ref'eretrce the Kandiarr: Order is set out belorv:

ORDER
04..11 .2016

F.I.R against the accused persons was lodged on 21.09.20 14.

The police after usual investigation sutrmittcd Challan on
20.10.2014. 'fhe charge against the accused \ryas ii'amcd oD

16.02.2015 to which accused persons pleaded not guilty and clairncd
to be tried.

.L

v.

Perusal of the record shows, that after fi'arning of charge.
rnatter was fixed for evidence, during that complainant appeared on
sorne dates and f-rled applications fbr production of witnesses, but no
witness appeared bel'ore this court. Thereafter the bailable warrarts
rvere issued upon tlre PWs but it returned unexecuted tlue to notr

availability of Prosecutiou witnesses at their specitied addresscs
'fherealter, non bailablc warrants have been issued in order (o

procure the attendance of prosecution r+'itnesses but tlre satt.tc:

returned unexecuted. It has been obsen'ed that li'ttrrr lhc datc ol'
Iiarning of ctrarge not a single witness has appeared itr Court.

Moreovcr, the Cornplainant rs in full knowledge of tltc
proceedings of this case but lte used to file the adjournmcnt
applications, so far he has not made a single appcarancc of

)
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witnesses. To tn1' utter surprise no intirnation has been sent by arry
' Prosecutiou witnesses to this Court assigning reasons for non

appearances. The accused persons have been attending the Court
regularly and they are suffering undue hardships on account o[
deliberate non appearance of Prosecution witnesses. The casc

has been prolonged for more than 2 years but the trial could not
be concluded due to delaying tactics of complainant and notl

appearance of prosecution witnesses. According to National Judicial

Policy, 2009 all criminal cases not punishable with death or

irnprisonment for life or irnprisonment for ten years should be

aecided within' six lnonths. As the prosecution has failed to

produce witnesses further proceedings of tlre case will be abuse

of process of court and it lvill cause undue hardship for accusctl

persons. Moreover, the learned counsel of the complainant, filed
the statement and started therein that this court may pleased to

stop the proceeding against the accused persons, and when

cornplainant produced the witnesses the case nray be re-openetl.

'lhe Prosecution rvas given notice and learned ADPP candidly

concecled the f-acts narrated hereinabove but hc fonllally ollposed.

The learned ADPP did not furnish any good reason for keeping thc,

case pencling. Untler these circumstauces the proceedings of this

casehasbeenstoppedtillappearanceofallProsecution
witnesses. The case shall be reopened on the condition that

complainant will furnish surety in the sum of Rs.50,000/- for
production of all private witnesses on one date of hearing as rllay

be fixed by the court. f'he accused percolls atc presetlt on lrail

dispensed rvith the altendance till they are sulnlnolled irnd thctc trail

bond is cancelled and surety is discharged'

14. lt is quite apparent from the Kandario Order that tirc corltplainant ltas

absolutely no intcrest in pursuing this casc and his courrsel had even liled thc

statenrent that the coufi nray be pleased to stop thc proceeding.s against thc

acctrserl persons and when the oonrplainant produces the witnesscs the case tlay

bc rcopcnccl. lt is notable that thc complainant has not even rccorded lris own

15. Keeping a side the alrovc discussion the question needs ttt bc askcd rvhetltcr

based on the facts and circumstances of the case. whcreby thc tlial has been halted

largcly on account ol the complainant's conduct,, it rvoulcl serve 1.he intct'ests rrl'

.juslicc to rccall the pre-trrcst bail granteci to the applicants. In m1' 
"'icrv 

the tttls\!cl'

(o thal qucstiott is a resoun{it]g "No". In such circuttstatrcet 1t't 1'lsirll lhc itltcr'itn

\
(),n
{f,

cvidcnce.
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pre-anest bail would serve no useful purpose alld in my view tend to def-eat the

euds of .iustice and would probably amount ttr atr abuse of the process of law' This

is rnore so since it is the role of the prosecution to prosecute the case and the role

of tlrc trial juclge to lnanage the trial proceedings. The applicants should not be

prcjudiced/rnade to suffer due to no fault of their own especially, as they were

regularly attending the trial pioceedings, and it is settled law that bail should not

tre r,vithheld as a punishment. Based on the facts and circumstances ol'this case l(r

recall the applicant's pre-arrest bail would in my view amount to punishing tlrcrn

as no trial proceedings are culrently taking place and based on the history of the

case it seems unlikely that any trial proceedings wilt take place in the near future'

Under sucl.r circumstances I am not prepared to potentrally permit the applicants to

rot in iail for years on end if they are anested if I recall their pre an'est bail' Thrs'

as noted abovc,, would be a complete in justice to the applicants

16. Thus based on the above discussion and the facts and circumstanccs of tiris

particular case each of thc applicants' interitn pre-arrest bail is confitmed subit:t-:t

to furnishing additional surety in the surn of Rs.1,50,000/- each and P'R bond in

rhe like amount to the satisfaction of the Additional Registrar of this coutl'

17. Thesc are the reasons tbr my short order dated02'03'2017

s(r/_
MO I{AI{M.dD I(!RI}t fi i-IAT AGtri;r

J UDGE 
"

\

SUKI(U
DATED: 02-03-2011

CERTIFIDD I'O B

T]'PED B Y

COMPIRED BY

/.,

&

(f

REGISTRAT.
I

A

EI


