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IN THE HIGFI COUR'| OF SINDFI RENCH AT STJKKUIT

Cr. BailAppln. No. S-124 of 2016

Ilaji Hussain

Versus

The State

l)ate of hcarin 02.03.2017

Mr. Irshad Flussain Dharejo, advocate for applicant

Mr. Achar Khan Gabole, advocate for complainant.

Mr. Abdul Rehman Koalchi. A.P.G fbr the State.

ORDER

tl'Iohunttnutl I{crim Iihutt -,lglru, .1. By this order I propose to dispose of Cir

Ilail Application No. S-124 o1-2016, u,hcretrl, the alrplicani (llrrii llttssaitt) lr;r';

lltovctl this application lirr lhc graul. ol-1.rost arrest bail ott tnedical gttttttrrl:i

2.. Ihc brief fasts of the case are that tlre applicant rvas bttolictl itt ('rittre, Nti.

32120(lt2.lbr the offences LyS 302, 324.452,147.148 and l.l9 PPC rogistercd at

policc statiorr Mirpur Mathelo. District Ghotl<i. ln short the accusittiotl agairrst tlrc

ltlescnt applicant as per ca-se of the prosecution is that he along lvith co-accrisecl

duly armed wittr deadly weapons in pursuit oI comlton ob.iect fbrrnecl att ulrlawlitl

asseurbly. trespassed intti the house of complainant. committed Qatal-c-attrcl trl'

dcccasccl Mst. Nusrat (sister ol complainant) by giving her lirc-artlr initrries antl

also llrecl slots a( N,Ist. Zamceran rvhich hit her right shotrlder ancl ttc'.c:k rvitll

intr:ntion to comurit her tnurder. lirr whiclr pt'esellt ccsc was lcgisterccl agairrst lrirrr

:tlnd othets,

lnitially the applicant applied for prc-arrest bail rvhich was grzrnted hy the

al court but which was then cancellecl by the Hon'ble Sindh High Court which
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or(ler was tinally upheld by tlte Hon'ble Supreme Court vidc i-rrder dattcrl

23.12.2013. which fbund as under at paragraph 5 of the said order.

5. We are of the opinion that the petitioners have becn squarely

nominated by the Cornplainant in the crime in questiott and thc

rnedical evidence on record coroborates the ocular version. ^fhcrefore

there lvas no good reason for the grant of pre-arresl bail to thc

petitioners and thc learned trial Court has incorectly giverr this

concession to them, hence we find no occasion tg.intcrfere in thc

impugnecl order. Consequently, this Petition-is dismissod arld leave

refused.

4. That the applicant then movcd tlre trial coutt for bail hased lat'gely ott

nredical grounds and his old age lror.vever by order 19.0 1.2016 the lcarncd tri:rl

court disnrissed his bail on medical grouuds and old age (the iutpugncd ordcr). l'he

altplicant has norv approached this court against the irnpugned order ancl submittcti

that the learnecl judge erred in parssing the irnpugned order and that tltc appliiranl is

eltitlcd to bail on rncdical grounds and on account of his old age. In tcrnrs olltis olt!

agc hc subnritted that thc applicant was around 79 yean oI age ancl tltis amotlnted ('r

infirrnity in lerrns ot'old age and that hc was entitled to bail on that grottncl alonc.

llc also submitted that it was an admitted position that the applicalt r'vas stt{'li:''tir'.1

tiorn l-lcpatitis-C rvhich illness could not be properly treatcd in jail attd i',;','

Irazarclous to his life. ln this respect he placed reliance on a tnetlical roporl 'il ilic

rncclical ofl'icer of the [Jistrict Prison Glrotki dated 14.12,2015. (lc alstl place,i

reliancc on the cases ol'Ghulanr Raza V. Khuda Bux and allothtr (1005 S('NIl(

1904), Abbas v. The state (2000 scMR 212) and Ghous Ali v.'Ihe statc (2001i

I' Cr'[. ] 647).

-5. On the other hand. learnetl A.P.G for the State opposed the grant ol'traii orr

the grouncls of old age ancl thc fhct that the upplicant sufisrs fi'om l-lepatitis-c. with

ard to the age of the applicant he submitted that this was irrelevant in terms ol

I and placed reliance on Haji Allah Ditta v. The state (1987 P Cr I- 'l l3)' I-Ie
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also subrnitted that the applicant could be adequately treated insiclc tltc.iail pretnise s

and as such he u'as not entitled to rnedical bail

(t. Learrrccl coulsel lbl the complainant also opposcd the gratrt ol' bail olr

prcclical grounds to the applicant rnainly on the ground that I Ielratitis-Ll rvas ir

copllou disease and could be aclequately treated in jail and was not lrazardous ttr

thc applicant's litc. Furtheurrorc he submitted that no material has lreen placcd ori

rect-rrd to show that the conditiolr of thc applicant had dcteriorateti in rcccnl titncs

lli support o[his conteltiotrs he place<I r:eliance on the cases of'Tltc State rr' lla,ii

Kalreer Khan (PLD 2005 S.C 364).,Zarin Khan v. The state (l9ti0 sclvlR:1(15)

and Shahbazutldin Chaudhry V. The State (PLD 2004 SC 785)'

7 I have considercd the subrnissioflS of learned cortnsel. perusccl tfie rccorcl

rclevant. law and consiclered the authorities cited by them at the bar

tt. -fhc slatutory basis fbr thc grant of bail olt tllcdical groullds catt hc lttrtrtrl ii'

the llrst pro'i,iso to 5.497 Cr.PC rvlriclr provitles as under:

..4g7. When bail may be taken in case of non-bailable olfencc. (l)
when any person accused of any non-bailable offencc is arrested or

detained rvithout warrant by an officer in charge of a police-station' or

appears or is brought before a court, he may be released on bail. lrtri

he shall not be so released if there appear reasonable grounds ttrr'

believing that he has been guilty of an offence punishable \'vith deatlr

or imprisonment for life or irnprisonment for ten years'

Provided that the Court rnay dircct that any person under tlte

age of sixteen years or any woman or any sick or infirm person

alcusetl of such an offence be released on bail"' (bold added)

I It is cletrr froru the proviso that it encompasses "any sick or infirtn persun

10 . l'he qr,restion rvhiclr therelbt'e etrerges is how havc thc courts inlcrprctcrl th';

ove proviso to sectiou 497 (l) Clr.PC anc.l lvhat is the test for detcrmiuing rvhethc;'

perscll1 is entitlecl to |ail on nledical gi'ottrrtls oll ilccotltlt oi lrin-r lleirlgl sick o'

-* r --#!-i'Fr*r-'qFa"**{
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inflrrn bearing in mind that there are likely to be diflbrent stagcs ancl levels ol

sicklcss anc[ inlirrnity

I l. 'fhis couft in the unreported Divisional Bench casc of Kifayatull:rh V

[,'cdelation of Pakistan aud otlrers (C.P. No.D-6758 o1'20 l5) datccl 24-05-20 16 in

rvhich I \4ias onc ol'the mcrnbers had considered in detail thc rclcvanl lar,v [o bc

applicd irr cases of bail ou medical grounds. lior ease of referetrce that cliscussion

li-ont para's 14 to 19, which l believe to be the correct law ou this issue is sct out

bclow lor ease ofreference

14. In our vielv the tcst l'or determining whethcr or nttt a l)crsott corrld lrc

rcleased on bail on rneclical grounds or not was initially laitl dorvn as lonll

ago as 1995 by thc Hou'blc Supremc Cotrt in the case c,l'Mohanttrterl

Yousafullah Khan V State (PLl) 1995 SC 58) vrhere it ivas hcltl at P.(i-s as

nndcr:

"From the above discussed positiott it is clear to us that llie: hilil ort

medical ground cau be grantcd uuder scctiotr ;197, Clr.P-C. il'thc (lourt

reaches the conclusion on the basis o1'meclical report that thc aihllettt

with rvhich ths accused is suffering is suclr that it canttot be pto;lcrll
treated while in custody in Jail. The fact that the appcllant is not

suffering fiom any particular type of iniury (as observed by thc

learned Judge that there was no fracture of bone in that casc). wotrltl

not be a ground either to refuse or grant the bail on medical grountl.

The correct criteria for grant of bail to an accused in a non-
bailable case, on medical ground, in our view, w'ould be thal thc
sickness or ailment rvith which the accttscd is suffering is such

that it cannot be properly treated within the premises of iail and

that solrre specialized treatment is needed artd his colltinue(l

detention in Jail is likely to affect lris capacity or is hazarduus to

his life". (bold added)

ll

a

l-s. Tire tesr rvoultl therelore appeal' irr ntrtt bailable cases suclt lts (lte itlrtarti

cosc. to ltavc t[c lbllou'ing limbs cs sct out trelorv all of which in turtt tlti'

court lvould ttcstl lq bc satisllc;d ol, bascd otl thc ntcdioal roll(lrls. lrc{oiu llr'''

Court bef<rre bail 6n utcclical grounds can bc gl'alttetl tttrclcr.tlte iit'st llrt'r'iso

to S.497 (l) Cr.i')C

(a) tlre sicluress or ailment with which the accused is suflbrirrg is sr'ich

that it cannot be properly treated w'ithin the prernises ol.iail anrl
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(b) that sonre specialized treatment is needed and

(c) his continucd detention in Jail is likcly to aflbct his capacity or is
hazardous to his life

16. This test was followed in the case of Mian Manzoor Ahmed Watto

V State (2000 SCMR 107) and the State V Haji Kabeer Khan (PLD 2005

SC 364) where at P.371 in Haji Kabeer's case (Supra) it was observed as

under:

"ln addition to it lve may obserue that rvhen it has been cstablished as

a matter of flact that the respondent has been getting proper treatrnent
in the hospital or in .Iail he would not be entitled for grant of bail as it
has been held in the case of Zarin Khan v. Thc State 1980 SCMR
305."

t7
r8

19. However, bearing in rnind that in Saeed Mehdi's c:rse (Supra) the bail

on medical grounds was unopposed antl it lvas concede<l fu1, thc

prosecution that the petitioner requires immediate treattnent, hospitalization

aud close monitoring by specialists in a well-equipped hospital and other

grounds for bail had also been made out and thc c,ase ol' Peer

Mukaram(Supra) concerned bail under 3.426 Cr.l'C and that lre was also

granted bail on account of his having served a substanti:rl portion of his

sentcnce and as such his rnedical condition, as in Saeetl Mehdi's casc

(Supra),was not tlre sole ground forthe grant of bail rve are r)l'the view tlrat

the complete original test as laid down in Mohammetl Yousafullalr's case

and as affirrned in Statc V Haji Kabeer Khan's case rcmains the tcsl to be

adopted even if greater ernphasize is to be placed on the sickness not being

able to be properly treated in the jail premises. In our view lvhat the cases ol

Saeed lVlehdi (Supra) and Peer Mukaram (Supra) tellus is that each case

nrust be iudgc,J against the test for bail on medical grounds ott its ou'n

pallicular facts an<l circunrstances and that no single case is likely to tre the

sarne"

i
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12. 'l-hus, i1 nl)i vieyy tlie corect legal tesl tbr the glant ol'l.Iledical hail as

iri'llrnrcd time and again by 3 tnetnber bcnches of the Hon'ble Suprcmc Corrn rs [ha{

the l'ollowing grounds Dlust be satisfied based on the nrcdical evidence .

(a) the sickness or ailment with which tiie accused is srrl'lcrirtg is sttclr

that it cannot bc properl.y treated within tlte prentiscs ol-.iail and

(b) that soure specialized treatment is needed-(grater etnphasis to hc

given lrasetl on recent case larv as cited abovc) and

(c) his continued detention iu iail is likely to af lect his ca|acit1 0r is

hazardous to his lilb

13. lt is 16ade r:lear tfiat each case rnust be based on its orvn partictrlar lauts alril

circuprstances and no casc is likety to bc the satne. lt is also rlatle clcar tlt,rl eacir

iqilepenclettt limb ol'tlte tcst must be satisfied. i.c. sub llara's (0). (b) anLl (c) itt plrt':'

12 above

14. We now neecl to consitler thc rnedical evidencc which has bectt bror-ight tlii

rscord to cotrsicler il'it tneets the legal test 1br the grant of mcdi';al bail' 'l lle llrs;t

hurtlle which the applicant lllust cross is (a) to shorv thal the sitftncss or ltilnlcrrl

rvith whiclr the accusccl is sutTering is such that it cannot be properl-v lleatcil rviiltirl

the prenriscs ofjail

15. 1'hc applicant ltas reliccl erciusively on a medical report ol'lht: ilit-'tll'rri

ofllcer o1'tlre District Prison Ghotki ttate,l 14-12.2015 which is sct ttut as rtrttlct :

BELOW EXTRACT OF REPORT No' 640 tlATED"

14.12.2015 RECOI{DED lN THE REGISTER NO: 44 IrY T'i-!I
N,IBDICALOFFICEII.0FDIS'tRICTP SON CHO-I'KI.

r

1

with the fcr-erence c{. I{onourable 3'd A<Iditional \c,.rsir:ri:r

.luclge Nlirptrr lvlatheltr Yicle lctier No 1l56 dated 1l l2'?'()l! i1 i' ir'
infii.nr that I.l'l'l,llussairi S/o Sanwan Gabolc is Hc,atitis {i 1i':riiiri
citsc.

As alrcatly thcrc at'c scvclt [J [l)s rvho arc llcputitis ( 1"';'''t '

and also are under treafmcnt! hence therc is pnssiltlc lrtittrltcfi'

+ - --t---=--" sdsrdE-EE
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inside prison for Hepatitis C. However depending upon the age. thrr
said ll'IP is reftmed to GMMC Ilospital Sukkur fbr experr tr<:atrnonl
ol l'}hysician. T'he final report would be submittcrd in Flonourablcr
Court after receiving the same frorn GMMC Hospital Sukkur

sd/-
MedicalOflicer

District Prison Ghotki

16. 'l'hc first point to obsere is that the medical lepo( relied upotr is ()rlc )eiu

and 2 nonths old and in this period the applicant seeuls to have beerr adequatelv

treated in the jail premises and no material has been placed ou record thoreafter t:l

tury detcrioration in his health.'lhe report also specifically statcs that "As itlt'catl'.'

llrere arc seven U'['Ps rvlro are Hepatitis C positive and also arc under treattrtenl.

hcnce there is possible treatment inside prison for Hcpatitis (1.;\'strr-i,

according to flre report relied upon by the applicant thc applicallt can ltu treatitl

insitlc iail for his ailment

17. tt is true that the rcport also states that, "however depenclirtg ttpotr tlte agt .

thc said LII'P is refbrred to GMMC Hospital Sukkur tb| expcr! !11:i111p11'11[ ili

Physician. The final report would be submitted in Hontrtrable Clourt allerr rctreivittll

the sarne fi'orn GMMC Hospital Sukkur"

18. Ng such finai repoft holvever or any other mcdical evidi:tlce lvas plar.,c,i

bclbr.e us although the lollorving lvas obsen,ed in the in-rpugned ortlet' at l)rll'a i'-'I

which in addition to the above reporl added the tbllowing words.

T
"Llowevcr. depencling the age, the said UTP is refbrrcrl to GM(l l-ltispilrri

sukkur fbr sxpert trcatlncnl. physioian and firrther opined tlrat :rct:ortlilrg

to physician said UTI' age is not candidate lirr interl'ernn alrd rihavit'n

therapy, so he is advised to take mediciue tab. Glucophagc, 
.[.;rlt: ,!1(..ilI.(i

& Tab. Silvern'



>

8

I9. The above linding does also not seern to indicate that thc applicant cannot bc

treatcd adequately fbr his illncss rvithin the.iail prenrises.

20. I-earned coutrscl fbr thc applicant had in particular rclied upou a I trrenrbcr'

lJcnch order of the Hon'ble Supreme Court in tlre case of Abbas V. The State

(2000 SCMI{ 212) rvhere a prist.ruer rvho was also suff'ering liorn liepatitis L' (the

satttc ailtnetrt as Llte prcscrtt applicant) had beerr granted nrr:dical bai[. I anr ol'the

vicr.v that this casc is distinguishable fiom the currenl case in that 3 mcmbcr

ltcnclres oI thc l-lon'ble Suprerne Court have consislently altcr thc crsc ol- Abbas

V. 'Ihc State (Supra), hcld l"hat lhc above refered 3 il'ongcd tcst is applicirtric. tlrrrt

ntedical barl should only be granted basecl on tlre opinions rtl'rluli, torrstitutctl

medical boards and even then fbr strong reasons that the alrplicatrt's nrcclical

treatnrcnt was not possiblc in .lail bearing in rnintl thc advarrceurcn[ jn tu,;tlicul

u'catment and lacilities. Even otherwise 17 years on froru the casc ol'Abbas V. T'he

State (Supra) the willingncss and ability to provide prollel lre i!ncnl lo plticltls

sul'l'ering lrorr hepatitis C in the iail inllrmaries has grcatly improved irncl lhtr; 1

clistinguish the casc ol'Abbas V. The State (Supra) frorn thc tnslarrt casc

2l . It rvould appear thereforc that based on the medical reporl ttrc altplicant crtn

be adequately treated in jail for hepatitis C and as such his application lirr nrcdical

bail fails to pass the first of the three legal requirements for the g,rant ol' bail ort

nredical grounds (i.e. sickness) and as such his application for thc grant of baii orl

medical grounds (sickncss) is hereby disrnissed.

r

\

F
Tlte next issue to be addressed is rvhether the applicant is entitled to lrail

:r
it

l/n+Crt on fiis iglirnlity (as opposcd to sickttcss) which is'.r sel]ilrlrtc itspcct tll'thc'

llrorriso to 5.497(l) Cr.pC which plovides as lbllolvs. "or inlirlll lrcrsorl acctrscrl

of srrclt zrtt offence be released on bail-"

I
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23. 'l'lre question vi'hich u'c neecl to cousider is how have the Courts lrcnte:il i:irscs

ol"infirmity" in the contcxt of the proviso to 5.497(l) Cr.pC.

)1. hr thc case of Allah Ditta V. The state (1987 P cl I-.l 13) ir r,vas lrcld at

p.l6 Para 9 a^s under rvhcn de fining infirmily;

"Pat'a 9. In respect of accused petitioner Allah Ditta, leamed ccrunsr:l had
next subnritted that he is 70 yearc of age and is, therefore, an inlirrn pcrson
and tbr that reason he should be granted bail under first proviso to subscction
(l) of section 497, Cr.P.C. However, beside the fact that {he lerarned counsel
has not produced any proof of said age of the said accuscd" there is the
further circumstances that it is now well-established that the in{innity
means impairment of bodily strength or extreme weakness or languor of
a disabling nature and is a concept totally different frorn tncre old agc. A
man of 70 years and even of 100 years can be quite hcalthy lit :rnd evelr
stout fully able to pcrform his normal avocation whilc a nr:rn of onh,
50/60 years of age may be physically so weak that he mny safell, be
called an infirm persorr. (bold added)

25 According to the Oxford English dictionary l0'l'edition, thc rvorri"rntlrnr" is

tle f irred as undcrl

"Infirrn". Adj. I not physically strong especially through age !
Irresolute, weak. DERIVA'|IVE infinnly adv. ORIGIN IVIIr:

inl'rrnrus. f}orn in'not' Ilrmus'firm'. (bold added)

.lrr.rrlll!ir,:
ii,rt'l I

{

26. Iri the case of Zarin Klran V. The State (1980 SCMR 305) the Ilort'trlc

Suprcmc Court held as lollows itr tenns of infinnity at P.306

"Now it is true that in all the said reports the petitioner is s;:tirl icr lre

suflbring frorn Asthmatic Rronchitis of chronic typc 'r'i(li lell
pulmonary T.B. But the learnod Judge in the High Cotrn f.:!t srrtislietl

that tlre said illncss was not of the type which woultl rcndcr thc

petitiouer an infirm person wifhin the meaning of thc secoltd

proviso to scction 497, Cr.P'C, and consequently, dismissed his

petition obscrving that hc could be satisfactorily treatetl iIr ,iail
hospital.

We are quite inclined to agrec with the said linding rt:rrlrd':tl itt

tlre I{igh clourt. 11 is true that according to the rcport 0['the plivale

doctor of thc petitiorrer, uall1ely, Doctor Muhammad N'lurad he

rcmained under his lfeatrneut for the last otre year. But even floctor
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Murad does not claiur that during the said pcrio(l the poritioner
had remained with hinr as an indoor patieut. The opinion of'the
Jail doctor uo doubt is that the petitioner is in need ot thc
treatment of a Specialist. llut according to the Merlical Iirarrtl ol'
three entinent doctors all that the pctitioner necds is proper
treatnrent irrespective of the fact whether he is inside or oulsid€
the jail. In this vierv of the lnatter, the lealncd counscl l-or the
petitioner was unable to contend that tlre order passed by the learned
Judge in the High Court was pervcrse or unreasonablc" (bold added;.

?7. The case o1' Ghous Ali V. 'The State (2003 P Cr l. .I (,,17) rvhiclr thc

applicant has primarily relied upolr for his contention that the applicant is cntitlc:d to

lrail under the proviso to 5.497 ( 1) Cr.PC on the grounds of infir'mity is. in rn), view.

ctistinguishablc llour the present case in that it concerled a nurntrcr of issucs in

addition to the question o1 intirrnity of the applicant rvhich orllv al,pcurs to he ir sitlcr

issue in that case. ln that case tlie rnain issue was rvhether an airsccudct' coultl bt

grantcd bail. rvhether it was a case of further inquiry whiclt was c()noedcd t{) by

statc counsel and whether it r,l,as lair to keep the applicant bchind trars tbr ovcrt'22

rtrontlts without any iustification with the trial not cven cotnu-lelcitrg rvltich

anrourrtcd to punishrnent lrefore trial. Furthemrore, there was uo discussion rttt rvltat

lrrrountcd to iniirurity under the proviso to 5.497 (l) Cli.CP. [-lou'cvc'l'in thc c:asre

lrelorc rne thc tr:ial is proceedirrg expeditiously and thc onh/ is'ruc is the rrtcdical

conditiou of the applicarrt and his allegcd intinnity

28. ln my view the age of the applicant being 79 does not automatically nrake

him intlrrn. Infinnness in rnv vierv was correctly detined in Allah Ditta's casc

(supra) ivlrcre it rvas held that. "it is norv rvell-established tltltt thc inlirrnitv

llle:lps iur;rairltrtnt of bodily streltgth or cxtreme rveakness ol' lattglror r;l' r:

,..

"iiishbting 1:rture and is rr (:oncept totrlly ttift'ereut fi'ont nrcrc oltl agc" Srrch

tintlins,is also in lirre 'uvith thc OED rlcfitritiotr oi iniirtnitl '

I
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29. [-.1'c, in Zarirr l(harr"s rase (supra) ahhough the applicir*t r..a:;.,;;i,:iiiir:

lrotlt it rtredical condilion. as iri this case, this ditl rrot make lriln lui(irii.,t cr,lri

iu lirrn.

30. Itt lny vierv tlte age ol'thr: pct'son in cleternrining rvhcther a persop is ilflrlr

lbr thc purposes o1'the prt.rviso lo 5.497 (l) is not the conclusive f-actor. AltSough

old age especially cou;:led rvitlt serious tnedical conditions may amount to inlirrrrir,.

in ruy vie'rv this rvould ottly bc the case if ndditionally a duly constituterl rnirclrr:;rl

board lbur]d that thc applicant lvas on accouut o1'his continued colrtrncil,crri il.iail

duc to no fault of his own \vas perrnanently now too weak and not stronl clouq6 [t,

be able to lterfomr the rrsual activities of life ra,ithout any rnaior cliscrrmlirr.t.

il. ln l.he case befbrc tle the applicant lras placcd uo llratcrrial. iltriicrlrl or

otllerwisc. on t'ecord in suppotl o1- thc applicant 's infinnity and has r;inrplv rtlietl orr

lris age. Thus, in my vieu'the applicant has not rnade out a case to bc rcicar,r:.i 1rr

bltil on thc ground of infirnrity uncler the provir;o to 5.497 (l) CL.pC altl r:s ,--r:,,!l liir

application for trail is also denied in respect ot l.he ground ol inlirnril.,,.

32. In sunrrr.rary the applicant':; application tbr bail uncler thc proviso tti s,,197 ii)
Cr'.PCl on both rncdical grounds and/or on accrount ol'iris inljnnit.v stlrncls rli:.rrrissi:*i

33. I have however obsenved that the case is a rnurder case and that it is irr thc

advarrced stages and as such I dircct the trial court hearing this urattcr to dccidc thc

satne within 4 uronths ol'the date of this order a copy ol'which shall bc tratrsrrritted

Lr"v" the ollice irnmediately to the coircerned trial court tbr complian-ce.
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