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IN THE HIGH COURT OF SINDH, KARACHI

Respondents

Amicus Curiae

C.P. No.D-3251 of 2OL6.

Before:
Mr. Justice lrfan Saadat Khan, J.
Mr. Justice Mohammad Karim Khan Agha' J'

Abdul Sattar DadabhoY & others,
through Mr. Asim Iqbal, Advocate'

Director General National
AccountabilitY Bureau & others,
through Mr.Amjad Ali Shah, DPGA

NAB, Mr. Muhammad Altaf ADPGA

NAB a/w Sabih RafaY, Assistant
Director Investigation NAB.

Mr.Syed Mahmood Alam Rizvi,
Advocate.

\

Date of hea.'ings: 16-08-2016 and22-09-2016

Mohammed Karim Khan A ha, J:- Through this Petition,

the petitioners approached this Court by invoking the

constitutional jurisdiction of this Court, n'hereby they have

primarily chalienged the Order dated lg-O4-2O16 passed by

the learned Administrative Jurdge Accountabiiity Courts Sindh

Karachi whereby the National Accountability Bure4u's(NAB)

applicatior for closure of its investigation against the

petitioners under S.9(c) National Accoulrtability Ordinance

(NAO) was rejected (the Impugned Order)'

I

Petitioners:

JUDGMENT

2. The brief facts of the case are that the petitioners are

Directors of Dadabhoy Multipurpose Co-operative Society

Limitecl, which is a duly registered Co-operative Societv- ,l)
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within the meaning of S.10 of the co-operative society's Act

3. The Society embarked upon two housing projects in

Karachi kriown as Dadabhoy Nagar and Dadabhoy Town

situated on land bearing Survey Nos' 63, 64,65,66 and 68 of

Deh Toor, Tappo Kanker, Taluka and in Deh Drigh Road'

Tapo Malir, District Karachi, which it had acquired and were

located approximately 25 KM from Karachi on scheme 33 of

the Super HighwaY.

4. Plots in the Project were allotted to members of

Dhadabhoy Society against payment subject to certain terms

and conditixs

5. NAB received a complaint dated 2"d September 2013 on

behalf of a number of members of the Dadaghoy Nagar Project

rvho had been allotted plots in the Dadabhoy Nagar Project

alleging that the petitioners had failed to develop the Society

as agreed and that the Society had been making iilegal and

unjustified monetary demands from them and this may be a

case of cheating the public at large'

6. NAB on the complaint opened an inquiry under the

National Accountability Bureau ordinance 1999 (NAO) into

the matter which was later converted into an investigation'

7. In the meantime the complainants settled their dispute

with the petitioners and withdrew their complaint' Thereafter
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no more members of the society made any complaint to NAB

in respect of this issue.

8. That having completed it's investigatiqn into the matter

the Chairman NAB was satisfied that no prima case had been

made out against the petitioners under the NAO and as such

moved. to close the matter under S.9(c), which application was

rejected bY the imPugned Order'

g.TheCourtwasoftheviewthattheinterpretationofS.9

(c)NAO was an important aspect of the case and by order

dated 16-08-2016 appointed Mr' Mahmood Alam Rizvi as

amicus curiae to assist the Court in artswe.ring the following

question:
:

:

"Whether the Accountabilttg Coura has the
jurisdlction to reiect the recommendation of the

chairrnan Naa uider secfion g(c) of the Nattonal
Accountabttitg Ordtndrtce, 7ggg, when the accused

is not in custodg?

10. Learned amicus curiae submitted that S'9O NAO only

applied to accused in custody and since the petitioners were

not in custody it was not applicable to this case and as such

the Impugned Order had been passed without jurisdiction'

11. In this respect he placed reliance on the case of

Asfandyar Wali Khan V Federation of Pakistan (PLD 2001

SC P.607) and the findings which had been made in respect

of S.9O at P.884 Para 192' 
W
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12. . According to him the purpose of S'9@ was to ensure

that the Court as opposed to the Chairman NAB exercised

power in terms of the release of a person from custody as this

was a judicial power which could not be exercised by the

Chairman NAB who in effect was exercising

executive/ administrative functions'

13. As such when the accused was not in custody' as in

this case, S.9@ was not applicable and the approval of the

Chairman was not required to close the investigation

14. He further submitted that the Chairman did not need

the permission of the Court to close an investigation which

n,as rvithin his sole domain' Under S'9O.once the chairman

lvas satisfied that no prima facie case was made out against

the accusett he courd crose the investigation and his decision

of crosure ct urd not be chalrenged. In this respect he stressed

upon the vast powers given to the Chairman NAB under the

NAO especially under S'18 NAO whereby the Accountability

Court could only take cognizance of a case on a reference by

the Chairman NAB

15. Even if the Accountability Court's approval was required

to close the investigation the Accountability Court could not

examine thc Chairman's decision and simply had to endorse

it. In this respect he emphasized that if the Accountability

Court rejected the Chairman's decision then it would have no

Court could not direct the

q \

impact as the AccountabilitY kl
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chairman to fite a reference. In this respect he relied on the

case of Syed Khusheed Ahmed Shah V NAB (SBLR 2014

P.821).

16. He also placed reliance on the case of Muhammed Afaq

shamsi v NAB (PLD 2011 (4) Kar P.24\ for the proposition

that once the parties had settled a mattei amicably between

themselves then the NAB case terminated on completion of

the amicable settlement even if it was pending before the

AccountabilitY Court'

17. In essence the learned amicus curiae was of the view

that the purpose of S'9@ was to regulate the custody of any

arrested accused after the closure of an investigation to

ensure his release by a judicial authority if he was in custody

and that ttre Accountability Court under S'9@ had no power

to refuse to close the investigation on the application of the

Chairman NAB and as such the impugned Order should be

set aside

1g. Learned counsel for the petitioners adopted the

arguments of learned amicus curiae' He further argued that

in any event NAB did not have the jurisdiction to hear the

case under the NAO since in effect the matter was a civil

dispute/nalure between private parties which had norv been

amicabiy settled between the concerned parties and involved

no aspect of criminality' In this respect he placed reliance on

Rafi Haji Usman V Chairman NAB (2015 SCMR 1575) and

t/

,}



J

\t-

as such he submitted that the Impugned Order may be set

aside.

19. Learned DPGA for NAB submitted that the NAB did

have jurisdiction under the NAO to open an inquiry in this

case as it was potentially a case of cheating the public at

large. With regard to the applicability of S'9O he was of the

view that srnce the matter had been settled between the

parties and NAB had completed its investigation it would

serve no useful purpose to consider this academic issue'

ADPGA NAB in his capacity as a prosecutor of NAB supported

the Impugned Order however as an officer of the Court he was

of the view- that the Accountability court Judge under S'9@

did have the power to decline the Chairman's application to

close the investigation r'r'hich could be interpreted as an

implied direcrion to the Chairman NAB to file the reference

and that the role of the Accountability court Judge was not

simply to regulate the custody of the accused if he had been

arrested.

20. We have considered the arguments of learned counsel'

the amicus curiae and studied the record' the relevhnt law

and the case law cited at the bar'

21. At the : utset it wouid be heipful to set out S'9@ NAO as

it stands t.rCaY, which 1S reproduced below for ease of

reference:

"9. (c). If after completing the investigation of an offence

"s;il;,;;ori"t "r f"uriE office or anv other person' the

\4
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ChairmanNABissatisfiedthatnoprimafaciecasers
--"a. ""t against him and the case mav be closed' the

Chairman NAB shali refer the matter to a Court for

;ffi;;J ;d for u,"- i"i"""e of the accused' if in

custody."

-.t

22 In our view S'9(c)contains 2 Parts:

(a) The approval of the Chairman NAB's decision to

close the 
"u'"" 

tftti completion of the investigation

and

(b) The release of the accused' if in custody'

23. Turning to the flrst issue which concerna the

approval of the Chairman's declsioi to close the

investigation by the Accountability Court Judge

24. It is true that the Chairman NAB enjoys an extremely

powerful and important position under the NAO and indeed it

can be said that the entire NAO revolves around him'

25. As wa..- held in the case of Bank of Punjab V Haris

Steel Industries (PLD 2010 SC 1109) whereby the Hon'lcle

Supreme Court described the pivotal role 'that the chairman

NAB pia.v-s rn the scheme of the NAO as under at P'1141 Para

40's and 41'

>

*40.Bethatasitmay'whatisstillstrikingly
.l"ai"""Ui. i" that irrespective of the fact

whether the said Chairman was appointable

with or without ttt"-""""1'ttation-1f the Chief

Justice of Pakistan, the f-act lemains 
that the

qualifications presctiU"a for th9 said office are

: definite inaic"tlr or ine high. status of the

-*d*.;ii;"-which is obviously in Consonance

with the high obiigations cast on the

incumbent i'e' a Cf'-"ltfi"t' being'a person who

had held the "il;-;i 
t!e, clilf Justice of

Pakistan or of tfte Judge of-th: S]lpreme Court

;;;i;h; chief Justice ot 
^ 

uigr' court or was a
,/l
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retired officer of the Armed Forces of Pakistan

;i;ir;;k of a Lieutenant General or who was

;;.,it.d Federal Government officer in BPS-

41. The reason for looking for a person of such

". "-i"""ce 
and prestigi for appointment as

,tt" Cfr"itman of Nig ls not far to find' A bare

perusaloftheprovisionsofsections5(m)'7'8'
ii,- lo@\, 18, i9, 20, 2!, 22, 24, 25' 26 and 28

of the said NAB Oidlt"'t'"e would show the

;;;;;"e and the momentousness of the

office of the Cf'ujt*"tt under the said

Ordinance. He is 
'tt" 

p"t"o' to be consulted by

,fr" p.""laent of Pakistan for the appointment

;;^;;il, chairman of the NAB and for the

;;;";H;;, or--- ir'e Prosecutor General

Accountability; he "ppti"t" 
all other officers of

ihe-Nee; he-is the'one to decide whether to

make or not to make a Reference with respect

to corruption or cormpt practices and no

C ourt could take 
"|crgi"ar;.c,e 

of anY :':h
offence unless such a 

-Reference was made by

him or by an "ffi;;; 
authortzed by him; he i1

the one *tto 
- 

"o'fJ 
order initiation of

;;;;J;gs under this ordinance or order an

inquiry or investigation in the matter; he is one

who directs ana ?utfrorizes arrests of accused

oersons under the said Ordinance; he is the

#"#"-;;;^ th;- po*"' to freeze prope^rties

which are the subject matter of an offence

under the said 6;li;;;tt and. who could' in

certain cases, "-*t' 
oia"r sale. of the said

property and f'J f'"" tf'" authority to call for

;;;;;rtd or information with respect to any

matter covered^'il-;ht NAB .ordinance' 
All

Banks and ri"L"1"r lnstitutions stand

(rommanded to rlpo't all. unusual {inancial

transactions to 
'ii*' - 

ft is he who stands

authorized to ctmmunicate with foreign

Governme.,t" fo' t"t'"lt assistance; he is the

authority to accepi plea-bargail-" "td he is the

one who has ttre iower to- tender pardon to any

oerson ^".'""i 
if "t 

offence under the satd

6ri"r"""1.' 
-N""aiL* ^ 

to 
- 
add that "Y"l lil:-

orders could U" 
-pt""ta 

by h-im against any

holder of any p"uir" oif*e "including a sitting

Prime MinisteJ"iitt" t""ntry"' (bold added)

n4
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26. 
'The question therefore emerges that is the Chairman

NAB so pou,erful that if he reaches a decision after completing

the investigation of an offence against a hoider of public office

or any other person and he is satisfied that no prima facie

case is made out against that holder of public office or any

other person and the case may be closed the Accountability

Court should act as a rubber stamp and simply endorse this

decision u'ithout any application of judicial mind?

27. It is significant in this respect that under the NAO a

complaint against a person is divided into 2 parts' Firstly'

there is an inquiry' If the Chairman NAB is satisfied that no

case is made out against the accused after the inquiry then

he may close the case on his own motion and no permission

is required i,:om the Court in this respect'

28. However, if the Chairman NAB is of the view that there

seems to be some evidence against the accused after the

inquiry the case is upgraded to an investigation'

29. After the investigation is completed the Chairman NAB

essentially has the following choices: :

(a)File a reference under S'18(g) NAo

F) 
^C;11lor 

furtfrer investisation to assist him

I"'*"[r"g r,i" a""i"ion"under S' i8(g)NAo

(") 
^31;;;"-1"'""tig"tion under S'9(c)NAo

30. It is significant that if the Chairman NAB chooses to

close the investigation under S'9O he needs the approval of

the Accountability Court (unlike the case of closure of inquiry

where no such approval is required) '

v)
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31. Initially under the original National Accountability

Bureau Ordinance 1999 (NABO) the Chairman did not require

the approval of the court to close either an inquiry or an

investigation'

32. This situation however changed after the seminal case

of Asfandyar Wali Khan (Supra) 
"vhere 

a larger Bench of the

Hon'ble Supreme Court through an exhaustive judgment

around 350 pages long examined virtually every section of the

NABO in terms of its vires under the Constitution'

33. In the amended S'9 (c) following the Asfandyar Wali

Khan Case rvhich made specific observations on the old S'9(c)

in NABO for the flrst time the Chairman NAB was required

to seek the Courts approval to close an investigation'

34. It is tr:te law that no part of a statute can be made

redundant and it is generally accepted that amendments are

not made by the legislature to the legislation just for the sake

of it. Generally there must be some logic or reason behind the

amendment

35. Had Parliament chosen it could have simply not

required the approval of the Court to close the investigation

as is still the case rn respect of inquiries' In fact in the

specific
AsfandYar Wali Khan Case there appears to be no

direction tt, add to the NAO that the aPProval of the

required before an investigation

'r(

,

AccountabilitY Court was

could be closed by the chairman NAB' The NABO's silence on

ry
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this aspect was not questioned or held unconstitutional by

the Honble Supreme Court by the Asfandyar Wali Khan

Case.

36. The question therefore is why Parliament added the

requirement of the chairman NAB to seek the approval of the

Accountability Court before closing the investigation?

37. In our view once an inquiry was cdnverted into an

investigation there was at least some material to suggest that

an offense had been committed under the NAO since once

this step was taken a voluntary return under S'25 (a) was no

longer open to the accused which had hardiy any adverse

legal consequ(fnces on an accused as compared to that of a

plea bargain ruhich was then the only option open to the

accused under S.25 (b) after conversion of the inquiry into art

investigation in terms of return of ill gotten wealth and

carried rn'ith it adverse legal consequences such as a deemed

conviction,

38. In our view, therefore, the purpose of adding the

requirement that an investi'gation could only be closed with

the approval of the Accountability Court was to add a check

and balance on the Chairman's power to close an

investigation once it had already been determined that there

u,as at least some material against the accused to warrant the

case being converted from an inquiry into an investigation'

39 In our view Parliament had deliberately and consciously

that the Chairman's power to ciose an

>
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investigation under the NAO should not be unbridled bY the

amendments which were made to S'9@ in terms of the

requirement of the approval of the decision of the Chairman

NAB by the Accountability Court' This would prevent any

potential abuse of office by the Chairman NAB and increase

public confidence when an investigation was ciosed as the

Court rvould have had a second look albeit cursory at the

decision of the Chairman NAB before grantiirg its approval

In this respect it is notable that when the Chairman
40

sends his application for closure of the investigation under

S.9@ he does not send a bare aPPlication but also the

investigation report and all the material gathered during the

course of the inquiry and later investigation'

41. In our view the role of the Accountability Judge under

S.9@ while acting as a check and balance on the Chairman's

power to close an investigation was to rer/iew all the material

placed before him albeit in a cursory manner and then after

applying his judicial mind as envisaged under S'24 (A) of the

Generai Clauses Act 1897 to pass a speaking order either

approving the closure or not with reasons and lor

recommendations of further avenues of inquiry'

has been raised that the accused would be

42. The'-''uestion

left in limbo if the accountability Court refused to approve the

closure of the case and the Chairman failed to file a reference

under S.18 (g) a-fter such refusal'
vl
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43. We-do not necessarily consider this to be the case' In

our view by legislative intent as per scheme of the NAO

especially S.1B relating to cognizance and as per Khusheed

Shah's case ((Supra) the Accountability Court Judge cannot

direct the Chairman to file a reference which in relevant part

(placitum O) held as under

uthe findings of Administrative Judge'

Accountability- Court that the Chairman was not

.o*p"t.t t tJ order for closure of the case and

direction to submit his reference within thirty (3O)

days, are not sustainable in law and in excess of

3ri"ailtiot ' Consequently while ,allowing 
these

petitions we set asidi the impugned order'"

4f

44. However in our view what the accountability Court can

do is to make non binding recommendations to the Chairman

on areas where he feels the investigation is defective or

deficient and lines of inquiry which he believes have not been

addressed in .-he investigation and need to be followed up on

and even request the Chairman to reconsider his decision in

the tight of the Accountability Courts observations'

45. Whether a reference is filed or whether an investigation

is closed is not a matter of ego between the Chairman NAB

and the Accountability Court Judge rather it is a question of

lar,v and the need to do justice and the need to increase the

public's confid'ence in the fair administration of justice'

It woui;i be expected that the Chairman NAB would in

faith frlllo\'v up any recommendations made by the
46

good

Accountability Court Judge in respect of the investigation and

then re consider rn'hether or not to file a reference under S'18

V
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(g) or apply Ior closure undei S.9@ having addressed the

concerns of the Accountability Court Judge'

47. In the event that the Accountability Court Judge again

declined to close the investigation then it would be open to

the Chairman NAB or even the accused (in order to seek

finality of the case) to apply to the High Court to judicially

review the decision of the Accountability Court Judge' Of

course this could be done at first instance by the Chairrnan

NAB but in the interests of justice we consider that it may be

preferable for the Chairman NAB to follor'v up on the

recommendations made by the Accountability Court which

may be valid and assist the Chairman to reach a fair and just

decision under s.1g (g) NAo based on the evidence or

additional evidence which was collected after following up on

the recommendations of the Accountability Court Judge'

48. What the Chairman' in our view' cannot not do is to sit

on the de< ision of the Accountability Court Judge if his

applicatior: to close the investigation has not been approved'

He should either fo1low up immediately the

recommendations made therein or immediately move for

judicial revierv as the accused should not be left in limbo for

years on end and subject to the mercy of a new Chairman

NAB who may have different views/policies' In such an

instance the Chairman should finish his further investigation

within 3 months of the date of the refusal of the

Accountacility Court to refuse closure and then either make a

decision;o file a reference under S'1S (g) NAo or move for

w
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closure again of the investigation under S'9(c) NAO' If closure

is then again declined by the Accountability Court the

Chairman should immediately move for a judicial review of

that decision so that the matter can hopefuily reach finality

and the srr,'c;'d of Damocles does not continue to remain

hanging over the head of the accused for years on end' To

allorv such an eventuality may also reduce the public's

confidence in the Chairman NAB's decision making abilities

and may iead the public to believe that such decisions may

have been driven by ulterior motives rvhich rn'ould undermine

the position of the Chairman and NAB as an institution'

50. Thus, tlI our view the Accountability Court's role under

S.9(c) throurgh legislative intent is not to act as a post box or

rubber stamp on the Chairman's decision to close the

investigation but to try and play a meaningfui role in

determinitrg whether that decision required reconsideration

by the collection of additional evidence or rethinking of the

evid.ence already collected or even rn'hether legitimate iines of

,q

+

>

49. ln the event that the Accountability Court Judge' on the

Chairman's lirst application declined to approve the closure of

the investigation after giving reasons then if the Chairman

NAB chose to address those reasons/recommendations in our

vierv if the Chairman NAB was again to apply for ciosure of

the investigation then the matter should be decided by an

Accountability Court Judge who did not make the original

decision on the Chairman's application for closure



inou11r. had not been followed' The Accountability Court

Judge horvever should be mindful that the Chairman himself

r.r,ould have applied his mind to the case and considered all

the evidence with the advice and assistance of his expert legal

and investigative teams and should not tightly interfere with

the decision of the Chairman to close the case also bearing in

mind the Chairman's own qualifications to hold such an

exalted office. In our view such non approval of the

chairman's decision should only be rarely made and not as a

matter of routine and shourd only be made in cases where it

is quite clear that the investigation has not been carried out

thoroughly or that the conclusions so reached appear to be

clearly incorrect which may even suggest bad faith on the

part of the Chairman in seeking closure' The Accountability

Court judge in deciding whether or not to approve the

application of the Chairman for closure of the investigation

rrust also remain within the bounds of what the Chairman is

required to do under S'9(c) NAO' Namely' be satisfied that no

prima facie case is made out' We wouid however re-iterate' as

mentioned above, that the Accountability Court Juclge can in

no circumstances direct the Chairman to file a reference

rvhich is contrary to the legislative intent of the :NAO and

r,vhilst considering his approval under S'9(c) NAO the

AccountabilitY Court Judge should onlY make a tentative

assessment of the material before him rather than go into it

in great detail as his role' in our view' is limited to that of a

rvatch dog to ensure that no completely unjustified decision

based on the material before him has been made by the

>

\
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Chairman as opposed to running the investigation which is

outside his domain

51. We are fortified, to an extent' in our view by a

comparison rvith S.31 (B) NAO which allorvs the Prosecutor

General NAB to withdrarv cases from the Accourntability Court

with the consent of the Court'

53 1 (B) NAO is set out as under for ease of reference:

"The Prosecutor General Accountability m-ay' wilh
the consent of the Court' withdraw from the

prosecution of any accused person generally orlin

respect oi ut'y- oi'tt o' *otl of the offences for

which he is tried and upon such withdrawal'

!

-l.

(il If it is made before u. thurft has been framed' the
\r' 

;.;r;;^ ;"tt t; dischar-ged in respect of such

offence or offences; and

(ii) If it is made after a charge has been framed' he

shall be acquitted in respect of such offence or

olfunces,

53. In giving such consent the Court does not simply rubber

stamp the Prosecutor General's decision to withdralv from the

case. It is but obvious that the Prosecutor General must set

out reasons for seeking withdrarval which the Court may

reject if these reasons are completely unjustifiOd' For

example, if the Prosecutor General seeks withdrarval after all

the PW's have been examined and a 5'265 (K) Cr'PC

application of the accused has been rejected by the

Accountabilily Court' Such consent of the Court is thus a

check and balance on the Prosecutor Generais powers under

s.31 (B) NAO.

v



54. Turning to the second issue, '(and for the release of

18

not. It onlY

{

the accused, lfin custodY".

55. In our view the use of the word "arLd" makes it quite

apparent that this is a separate limb of S'9@ to the approval

and will onl-y be of relevance after the Accountability Court

Judge has made his decision whether or not to approve the

closure of the investigation under S'90

56 Thus, if the person is not in custody in our view it is

irreieveint r.r'hether the approval is given or

becomes an issue if the accused is in custody'

57. If the approval to close the investigation is given then it

u,ould foliov that the Accountability Court Judge would order

the release cf the accused from custody since he would' no

longer be required

58. If however the approval was not glven and the accused

custody in our view it would not be open to the
\,vas 1n

,.

Accountability Court Judge to release the accused as it seems

that he has no such porver under the NAO lo do so' :

59. In our view however we do not consider the words "and

for the reieitse of the accused' if in custociy" to be of any great

import. They seem to have been added to S'9 O to give effect

to the observations made by the Hon'ble Supreme Court in

the Asfandyar Wali Khan Case in respect to the old S' 90

vl
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NABO which gave the Chairman NAB the'power to reguiate

custody especially in terms of release of an accused'

60. In order to fuliy appreciate the arguments of the parties

vis a vis S.9 O NAO in respect of only regulating custody we

need to consider the wording of the original S'9O in the NABO

u,hich was interpreted by the Ho'ble Supreme court at para

192 of the Asfandyar Wali Khan Case (Sr-rpra)'

61'TheoldS.9(c)intheNABOrn,hichwasunderchallenge

and interpreted in the Asfandyar WaIi Khan Case (Supra)

read as under:

b^

{

a

I

I

I

*

Provided that the Chairman NAB may lmpqse

other conditions for release from custody or

detention."

62. The old S.2a (a) and (d) NABO are also reievant in this

respect in interpreting old S'9(c) and read as under:

" (c) Where the Chairman, NAB decides to release

from custody or detention a holder of a public
oJice or any other person accused of an offe4ce

urrder this Ordinance, he shall do so af,ter

ctnsidering the gravity the charge against sqch
person and wheie the accusation specifies any

amount in respect of which the offence is alleged

to have been committed, he shall not be releaqed

unless such amount is deposited with the NAB'

"24. (a) The Chairman NAB shall have the power'

,i ;i stage of the investigation under this

Orait "t "", 
"to direct that the accused' if not

arread! arrested, shall be arrested'

(b)..

(c)'

Notwithstanding the provisions of the Code'

*fr"t" the hoider of a public office 9r any

other person accused of at' offence under

irri" oiai"""ce is arrested'under the ordeq of

w

(d)

d
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the Chairman NAB through a warrant, he
may authorize his detention in custody for a
term not exceeding 90 days and no accused
arrested under this Ordinance shall be
released without the written order of the
Chairman NAB under his seal or under the
orders of the Accountability Court."(bold
added)

63. When read together it can be seerr that the old S'9(c)

NABO read with S.2a (a) and (d) NABO in effect allowed the

Chairman NAB to arrest and then regulate the custody of the

accused in aliowing his release from custody.

64. When seen in this context it appears that the findi4g in

para 219 of the Asfandyar Wali Khan Case rvhich is set out

belor,r, was to ensure that the custody and release of an

arrested accused lvas regulated by a judiciai authority as

opposed to the Chairman NAB which could be regarded as an

executive / administrative authority :

J.

]-

"Para 192. Section 9(c) read with section 2a(f,) of
the NAB Ordinance vests the power of release of
any person accused of an offence under the NAB

Ordinance in the Chairman NAB and that too on
the basis of any conditions as he may thinkB fit
are unwarranted. The power to set conditions
for the release of an accused from custody or
detention is a judicial power which ought not
:o be exercised except by a Court 1'vhich is
:stablished under Article 175 of the Constitution
and is subject to the supervisory jurisdiction of
the High bourt in terms of Article 2O2 and
203".(bold added)

65. This being the case the old S.9 (c) of the NABO was

suitably amended to cure this defect as pointed out by the

Hon'b1e Supreme Court and a new S'9 (c) was added' which is

in place todaY, and reads as under:

w
/

D
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''9. (c). If after completing the investigation of an
offence against a holder of public office or any
other p"riot, the Chairman NAB is satisfied that
no prima facie case is made out against him and
the case may be closed, the Chairman NAB shall
refer the matter to a Court for approval and for
the release of the accused, if in custody'" (bold

added)

_1. 66. Thus, in our view the words in S'9(c), "and for the

release of the accused, if in custodv." were added to ensure

that it was the Court which had the power to regulate custody

and release an arrested accused under the NAO as opposgd to

the Chairman NAB as pointed out by the Hon'ble Sup4eme

Court.

67 Thus, r,ve find that the question of whether the accused

is in custody or not is not relevant to the approval o{ the

Accountability Court Judge since both are separate and

drstinct issues. The question of releasing the accused if in

custody will only come into play after the Accountability

Court has made its decision whether or not to approve the

closure ol the investigation under S'9O NAO'

68 Turning to the ImPugned Order'

69. The lmpugned Order is a speaking order giriing solid

reasons for not approving the application for closure of the

int estigation by the Chairman NAB and it cannot be faulted

70. However, Iooking to the particular facts and

circumstances of this case we find that the Impugned Order

has failed t': consider whether after investigation by NAB this

I

$\

w

on this score.
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malter did turn out to be a case of cheating the public at

large as per NAB's own SOP so as to come within the purview

of the NAO and whether in fact this was a civii case so as to

be hit by tlr: case of Rafi Haji Usman V Chairman NAB 2015

SCMR 1575 and not fall within the purview of the NAO'

7l. As such the Impugned Order is set aside and the

application is remanded back to the Accountability Cou'rt to

rehear the same taking into consideration the additional two

legal issues mentioned in paragraph 70 and decide' the

application, including the above referred iegal issues' through

a speaking order within 30 days of receipt of this Judgmept'

73. In su:nmarY

(a). We find that under S'9O NAO the approval of

the Accountability court to an application by the

ChairmanNABtocioseaninvestigationistobe
consideredinameaningfulwayaSdiscussed
earlier in this Judgment and that the

Accountability Court Judge may not give his

approval to the closure of the investigation

through a speaking order if he deemed it
r l,t

7

72. Befor.: parting with this judgment we would however

observe that going forward private parties' especially banks

and other financial institutions, and parties involved in

disputes should not settle matters which have been referred

b1, them to NAB without seeking the viein's of the NAB on such

proposed settlements as NAB should in no circumstance be

used as a tool by such institutions or parties in order to

pressurize individuals to settle cases'
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appropriate after a cursory review of the material

before him which order is subject to judicial review

by this Court under Articlelgg of the Constitution'

(b). The question of whether or not the accused is

in custody does not detract from the

Accountability Court Judges obligation under

S.9@ to give a meaningful decision through a

speaking order whether or not to approve the

Chairman's application to close an investigaiion'

Only after the Accountability Court has rnadp its

decision whether or not to approve the closure of

the investigation under S.9(c) NAO will the

question of the release of the accused if in

custody become an issue' The Accountability

Court is to first decide the approval oftthe

application and then turn to the issue ofithe

release ofthe accused ifin custody

(c) That based on the particular facts and

circumstances of this particular case the

Impugned Order is set aide and remanded back to

the Accountability Court for a rehearing of the

application in terms of Para 70. of this Judgment'

74. Finalll'we would like to place on record our

appreciation to all the learned counsel and the amicus curiae

for their able assistance during the coLlrse of hearing this

CASC

Dated: 05-10-2016
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