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ORDER-SHEET
IN THE HIGH COURT OF SINDH, CIRCUIT COURT LARKANA

Crl. Bail Appln. No. S- 228 of 2018.

	Date of hearing
	Order with signature of Judge


 11.06.2018.

	Mr. Mujahid Ali Jatoi, Advocate for applicant.
	Raja Imtiaz Ali Solangi, A.P.G. 
~~~~~~~

Khadim Hussain Tunio, J-	Through this application, applicant Hussain Bux Jatoi is seeking his release on post-arrest bail in Crime No.14 of 2018, registered at P.S Baqapur (District Larkana), under Article 3/4 of the Prohibition (Enforcement of Hadd) Order, 1979. Earlier, applicant filed bail application before learned trial Court i.e. Civil Judge and Judicial Magistrate-II, Larkana, which was dismissed vide Order dated 03.05.2018, then, he moved same application to leaned Sessions Judge, Larkana, which was made over to Court of learned Additional Sessions Judge-VI, Larkana, who too dismissed the same vide his Order dated 09.05.2018. 

	The case of prosecution is that the applicant was found in possession of five mounds of hemp (bhang) by a police party headed by A.S.I Altaf Hussain Mirani of P.S Baqapur, who was patrolling alongwith his subordinates and in result of spy information reached pointed place, apprehended applicant and recovered aforesaid hemp. 

	Learned counsel for applicant mainly contended that, the applicant is innocent and has falsely been implicated in this case by the police. He has further contended that the alleged hemp has falsely been foisted upon the applicant by the police with malafide intention just to show efficiency to their high-ups. He further submitted that two police officials are shown as mashirs, though the alleged incident is said to have taken place at very busy place; therefore, their                       evidence cannot be safely relied upon. Per learned, ingredients of                                 Section-3 Prohibition (Enforcement of Hadd) Order 1979, do not stand attracted in the present case, as neither any person has been cited to be purchaser on spot, nor it is alleged in the F.I.R that the accused was found selling the alleged hemp. He further contended that, the sections applied in the F.I.R do not fall within prohibitory clause of Section 497 Cr.P.C. and in such cases grant of bail is rule and refusal is an exception, but there are no exceptional circumstances for refusal of bail. Learned counsel lastly submitted that, the challan against the applicant has already been submitted; he is no more required for investigation and his further detention in jail would not serve any purpose, therefore, he has prayed for grant of bail to the applicant. In support of his arguments learned counsel has relied upon case of Ayaz Ali v. The State (PLD 2014 Sindh 282),Tariq Bashir v. The State (PLD 1995 S.C 34) and case of Muhammad Tanveer v. The State and another (PLD 2017 Supreme Court 733).

	On the other hand learned APG, opposed the grant of bail to the applicant on the ground that a huge quantity of hemp has been recovered from possession of the applicant and the offence with which the applicant is charged badly affects society. 

	As per case of prosecution, allegedly the police recovered hemp from possession of the applicant when he was present in front of his house in the street but no any independent person has been cited as witness or mashir in the case. There is no proof of selling or transporting of alleged hemp by the accused person. The factum the selling of hemp was mentioned in FIR but no proof whatsoever has been furnished by the prosecution. The prosecution for the purpose of proving charge of selling of intoxicant is bound to produce purchaser, the currency used and purchased intoxicant, but in this case, the prosecution has not done so. The charge against the applicant that he was carrying hemp would fall within the provision of Article 4 of said ordinance and is punishable for two years R.I or with whipping not exceeding 30 strips.                   No doubt, the evidence of the police officials is as                                                good, as other witnesses, but when the whole case rests upon sole evidence of police officials, their evidence requires deep scrutiny at trial. The investigation of the case has been completed, and all the prosecution witnesses in this case are police officials, therefore, there is no apprehension of tampering with the evidence on the part of applicant. The perusal of the F.I.R further reflects that all the Sections applied therein do not fall within prohibitory clause of Section 497 Cr.P.C and in the cases not falling within prohibitory clause of Section 497 Cr.P.C., the grant of bail is rule and refusal is an exception, as has been held by the Hon’ble Apex Court in its numerous judgments. 

	The Hon’ble Supreme Court of Pakistan in case of Muhammad Tanveer v. The State and another (PLD 2017 Supreme Court 733) has observed as under:

	“We are shocked and disturbed to observe that in cases of this nature, not falling within the prohibition contained in section 497, Cr.P.C., invariably grant of bail is refused on flimsy grounds. This practice should come to an end because the public, particularly accused persons charged for such offences are unnecessarily burdened with extra expenditure and this Court is heavily taxed because leave petitions in hundreds are piling up in this Court and the diary of the Court is congested with such like petitions. This phenomenon is growing tremendously, thus, cannot be lightly ignored as precious time of the Court is wasted in disposal of such petitions. This Court is purely a Constitutional Court to deal with intricate question of law and Constitution and to lay down guiding principle for the Courts of the country where law points require interpretation. That prisons were accommodating convicted and under-trial prisons more than double their capacity and State authorities were involved in transporting such prisoners from the prisons to the Court premises on daily basis for Court hearings which involved risks and extra expenditures from the public exchequer and that grant of bail in offences not falling within the prohibitory limb of S. 497, Cr.P.C. was a rule and refusal an exception, therefore, all subordinate Courts, Special Courts and Tribunals should follow said principle in its letter and spirit.” 


	Accordingly, in view of the above position and dictum laid down by Hon’ble Supreme Court in case of Tariq Bashir v. The State (PLD 1995 S.C 34) and case of Muhammad Tanveer v. The State and another (supra), the instant application was allowed by short order dated 11.06.2018, whereby applicant was admitted to bail upon his furnishing solvent surety in the sum of Rs.100,000/- (One hundred thousand rupees) and P.R bond in the like amount to satisfaction of trial Court, and these are the reasons for the same.



								JUDGE
Ansari/*

























