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IN THE HIGH COURT OF SINDH, KARACHI

Before:-
Mr. Justice Ahmed Ali M. Shaikh, C.J.
Mr. Justice Mohammed Karim Khan Agha, J.

Petition No. and name of petitioner along with counsel.

1. C.P. No.D-4659 of 2017 Gulsher Ahmed Chachar V
National Accountability Bureau (NAB) through Chairman &
others.

Gulsher Ahmed Chachar son of Muhammad Paryal Chachar
(petitioner), through Mr. Bhajandas Tejwani, Advocate.

2. C.P. No. D-7188 of 2017 Uzair Abubakar V Federation of
Pakistan & others

Uzair Abubakar son of Abuhakar (petitioner)

Through Mr. Shahab Sarki and Ali Asghar Buriro, Advocates

3. C.P. No. D-6613 of 2017 Amjad Igbal V Federation of
Pakistan & another.

Amjad Igbal son of Muhammad Igbal (petitioner)

through Mr. Faisal Shahzad, Advocate.

4. C.P. No. D-6830 of 2017 Mushtaq A, Qaiser V National
Accountability Bureau (NAB) through Chairman & others.
Mushtaq A. Qaiser son of Muhammad Shafi (petitioner)
through Mr. Mian M. Bashir Advocate.

5. C.P. No. D-7294 of 2017 Shaukatullah V Federation of
Pakistan & others.

Shaukatullah son of Gullu Khan (petitioner)

Through Khawaja Muhammad Azeem, Advocate.

Counsel for the Respondents.

Mr. Yassir Siddiqui, Special Prosecutor, NAB.

Dates of Hearing: 01-03-2018,14-03-2018 ,16.03.2018
Date of Order: 28-03-2018
ORDER

Mohammed Karim Khan Agha, J. Through these petitions,

petitioners Shukatullah and Mushtaq A. Qaiser seek bail after
arrest in National Accountability Bureau (NAB) Reference
No.22 of 2017 State V Imam-udd-ddin Marwat and others

which was filed against them by NAB for acts of corruption
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bogus/unregistered front/dummy firms in various names and
availed a contract of Tally, Labour and Security of Karachi
Godown through its dummy Firms M/s. Sindh Goods
Transport Company in May-June 2013 and M/s. Shameer
Tally Labour and Security during Dec. 2013-2014 through

fraudulent means.

5.  That the investigation revealed that accused No.7 Uzair
Abubakar (Ex.AGM/DGM), accused No.8 Gulsher Ahmed
Chachar (Port Office Incharge/Regional Manager), accused
No.9 Amjad Igbal (Store Incharge), and accused No.l10,
Mushtaq A. Qaiser, (Dy. Manager) by misusing their authority
collusively awarded contract of Tally, Labour and Security
services at NFML Godown (Karachi) to bogus/dummy firms of
M/s. Inam & Company (namely M/s. Sindh Goods Transport)
owned and controlled by the Accused No.1, 2, 3 & 4 without
proper approval of competent authority/MD and without
submission of genuine documents or fulfilling requirements of
tendering/bidding as per rules/ regulations of Public
Procurement Regulatory Authority Ordinance, 2002. The
accused No.7, 8, 9, 10 abrogated and disregarded all
SOPs/manuals and mandatory documentation, allowing the
accused No.l to 6 to violate the essential requirements and
conduct their malicious designs of misappropriation,

pilferage, quantity lessening (sweep), dumping and shortage.

6. That further investigation revealed that after disclosure
of these shortages in respect of M/s. Sindh Goods, accused

No.1, 2, 3, 4, 5 and 6 launched another dummy firm of M/s.
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Inam & Co namely M/s. Shahmeer Tally, Labour and Security
and availed the possession of Rakesh Godown Karachi
through an irregular tender in connivance with the accused
No.7, 8, 9 and 10, through an agreement between NFML and
M/s. Shahmeer Tally for 22 days from 09.12.2013 to
31.12.2013. Subsequently, this contract was extended till
08.01.2014 and 10.02.2014 and finally till the finalization of

fresh tender process on various pretexts.

7. That investigation revealed that departmental enquiry
was initiated which established that accused No.7
(Ex.AGM/DGM]) has misused his authority in respect of M/s.
Sindh Goods Transport, while another departmental enquiry
committee found that M/s. Shahmeer Tally submitted forged

and bogus documents to get the tender.

8. That the Departmental Enquiry Committee of NFML
ascertained the losses and responsibility of the NFML officers
and found that 1947.5 M. Tons of Urea is missing from
Rasheed Godown and 700.85 M. Tons from Kohinoor
Godown both of which were handed over without written
contract but remained under the management and
responsibiiity of M/s. Sindh Goods Transport (dummy of
Inam & Company), which faiied to hand over the Godowns
duly accounted for Urea and caused shortage. The
committee found that accused No.7 abused his position as
acting GM to force his subordinates at Karachi to give the
contract to M/s. Sindh Goods and despite already quoted

lower rates, which appears to have been tampered. That the
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bailable offenses such as this there are reasonable grounds
for believing that the accused is connected with the

commission of the offense for which he is charged.

22. With regard to the Government officials we have also
taken into consideration that they are paid and employed to
serve the State/Province out of tax payers money and have a
special fiduciary duty to protect and safeguard government
property and to ensure that the tax payers money and
property is well spent and not squandered needlessly or
misappropriated through corruption in performing their

duties/functions

23. For offenses of corruption charged under the NAO
(white collar crimes) the Hon’ble Supreme Court in the recent
case of Rai Mohammed Khan V NAB (2017 SCMR P.1152)
has emphasized that the grant of bail in such cases must be
construed strictly and rigidly even if, as in that case
referred to above, the amount involved was on the lesser side
being only approx RS 12M (as opposed to over RS10’s of
millions in this case) and as such we have adopted the said

approach.

Mens rea

24. With regard to the question of mens rea this can very
often be inferred from the facts and circumstances of the case
and based on the material before us prima facie it can be
inferred that all the petitioners had the requisite mens rea to
commit the offense for which they are charged in the

reference through their acts, conduct, failure to exercise
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authority, misuse of authority, deliberately violating the
Rules. The final determination of mens rea in respect of each
of the petitioners will, in any event, be decided by the trial

court after hearing all the evidence in the case.
Findings on malafides.

25. It is now well settled law that pre arrest bail is an
extraordinary relief and is only available in cases where thére
has been malafide on the part of the complainant or the
investigating agency which in this case is the NAB. In this
regard reference may be made to the case of Rana
Mohammed Arshad V Muhammed Rafique (PLD 2009 SC
427) and the more recent Supreme Court case of Mukhtar
Ahmad v. The State and others (2016 SCMR 2064, relevant

page 2066).

26. In this case none of the petitioners who are on pre
arrest bail have alleged any malafides on the part of the NAB
and from the record we have not seen any material on record

to show any malafides on the part of NAB
Findings on Merit.

27. Turning to the case of petitioner Guisher Ahmed
Chachar who is on pre arrest bail and who at the time of the
commission of the offense was Ex port in charge/regional
manager/NFML Gowdown Karachi. As mentioned above he

has not claimed any malafides on the part of NAB.

3497
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28. The petitioner has been given a specific role in the

reference at Para 21 which reads as under:

“That the accused No.8 Gulsheer Ahmed Chachar
(Regional Manager) having additional charge of Port
Office Karachi has recommended the tender of M/s.
Sindh Goods despite his earlier submissions and
knowing the fact that M/s. Sindh Goods (dummy) has
actually worked as Inam & Company (defaulter)
owned/controlled by Haji Imam Din and his
collaborator. He as Incharge (Port Office) misused his
authority and facilitated the culprits in getting the
contract from NFML. He also failed to ensure the
particulars and identity of the contractor and processed
the documents of M/s. Sindh Goods without any
verification. He maliciously and deliberately avoided to
lodge an FIR for theft with police. The accused
endorsed the undated / unnumbered application for a
fake / dummy company M/s. Sindh Goods signed by
Jumair Shah without verification and submitted the
relevant documents twice to accused No.7 Uzair Abu
Bakar. He failed to ensure the safe custody of the Urea
and allowed it to be handed over to the accused Haji
Imam Din and  his representatives without
documentation and confirmation of agreement and work
orders. He while part of the nexus of accused persons
benefited through appointments of his relatives, one
known as his nephew Ahsan Chachar, who later helped
him in exerting undue influence over other employees”.

29. The petitioner knew that rules had to be followed in
order to appoint a new contractor. This is shown by the fact
that although the petitioner did not follow the required rules
and had no legal authority to evaluate companies for
appointment he attempted to do so. The record reveals that
by letter dated 13-05-2013 to his superior petitioner Abu
Bakar he sent recommendations of 3 companies for both Tally
and labour and security for consideration. However on 14-05-
2013 (one day later) he received a letter from his superior
petitioner Abu Bakar “to consider” appointing SGTC the

contract of Labour/security and Tally as a stop gap measure

for the forthcoming shipment at higher rates than were
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letters/observations, crisscrossing the correspondence
without any substantial action/result against accused
contractors”.

38. From the material before us it appears that however
imperfect/illegal the recommendations made by petitioner
Gulsher Ahmed Chachar (whose case we dealt with above)
were these were completely ignored by the petitioner. The
petitioner was a senior officer and would have been well
aware that for the appointment of contractors the PPRA Rules
had to be followed through the constitution of a five member
committee. We have been shown documents which show that
the job of contractor is advertised, bids are invited and
considered by a 5 member committee which puts up its
recommendations for approval in accordance with the PPRA
Rules. These rules were completely ignored by the petitioner.
There were no advertisements in the news papers, no bids
requested, no consideration of any bids. It even appears that
the petitioner terminated the contract of M/S Afzal
Enterprises on 08-05-2013 and directed the petitioner
Gulsher Ahmed Chachar to “consider” SGTC only 6 days later
on 14-05-2013 on the same day that SGTC had requested for
the contract to be granted to them which was a blacklisted
company and thereafter the petitioner Gulsher Ahmed
Chachar awarded the contract to SGTC which suggests that
this was a pre planned scam between Abu Bakar, SGTC
which petitioner Chacher also joined. In fact instead of
awarding two separate contracts one for tally and one for
labor and security guards to two separate firms the petitioner

awarded the entire contract of tally, security and labor to one )
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Shamsheer Tally and Labor and security and SGTC. He has

admitted that he was a director of Inam and Co and SGTC.

49. The petitioner has been given a specific role in the
reference at Para’s 3, 5, &, 9, 10, 11,13, 14, 16, 19, 20 ,22
and in particular 17, which can be found in the reference one
of which para’s (para 17) is reproduced below for ease of

reference which reads as under:

“17. That accused No.4 Accounts
Manager/Cashier/Director was mainly responsible for
the operations of M/s. Inam & Co, M/s. Sindh Goods
and M/s. Shahmeer Tally and worked under the
direction of accused No.1 & 2. As a front man he
remained privy to the fraudulent proceedings from the
award of the contract to M/s. lnam & Co, M/s. Sindh
Goods and M/s. Shahmeer Tally. Being the
accessory/Supervisor accused directed the employees,
labor and other supervisor on the instructions of owners
and disbursing remuneration and contract payments to
carriage contractor and other dealers. Accused has been
running the business as an accessory/agent of Accused
No.1 to 3 operated the company accounts for the
misappropriations and wrongful gains. He managed to
prepare documents, bogus/fictitious entries and other
essential documents claiming transportation
bills/charges and misappropriating the Urea bags.

50. In essence, although later made a director the petitioner
was the engine behind the scam who was working for the
main accused being accused 1,2 and 3 (Iman-ud-din Marwat
s/o Sahib Din Marwat, Iman-ud-din Marwat s/o Iman-ud-din
Marwat and Afag-ud-din Marwat s/o Iman-ud-din Marwat) all
of whom were blood relatives and were the brains behind the
illegalities through the creation of fake and bogus companies
which could steal urea after Inam and Co was blacklisted.
The material on record shows that he operated 4 Bank
accounts on behalf of accused 1 to 3 which were used in this

scam. Approx RS 1 Billion was moved by him between the






