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IUDGMENT

ilftollnnunad Knrim llnn {gln, I:- Appellant Rehman I}acha has assailetl

tlre impugnecl juclgrnent rdatecl 23.70.2019 passed by Iearned Ist Additional

Sessions luclge/ Ivlodel Criminal Trial Court (MCTC-[), Malir Karachi in

Sessions Case No.969 of 2018 arising out of Crime No.284 of 2018 uncler

Section 302-PPC registered at f5 Quaidabad, Karachi rvhereby the

appellant was convicted under section 265-H(ii) Cr.P.C. and sentenced to

Iife imprisorrment. Appellant was also ordered to pay compensation

under sectiorr 544-A Cr.P.C.to the legal heirs of cleceasecl to tl're sunr of

Rs.20,00,000/- (Rupees two nrilliorr only). Appellant was extenclerl benefit

of section 382-8 Cr.P.C,

2. The brief facts of the prosecution case are that on 27.08.2018 at 00-t5

hours at Mehrarr l-liglrway Gul Altrnetl Cltorvrangi Opp: Nerv Luc1, I-lotel

District Malir l(araclri tltc accttsc'el cotrtrttitterl Qatl-e-Amd of cleceasetl

Ahmed AIi son of Misal Kltatr, agctl abotrt 49 years (brotlrer in law of

complainant Nasir Ali) by causittg hinr fire-arm iniuries and thereby

conrmitted tlre offelrce punishable under Section 302 PPC. Hence the

aforesaid FIR was loclged against the appellant.
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3. After cornplcting all the legal formalities, the charge was framecl

against the accusctl t. wlricl tre plcatletl not guilty ancl clairned trial of the

ca.se.

4. 'l'hc plllstctrti.^ irr .rtlcr t. ,r,vc its case cxaminecl 08 prosecution

rvitrrcsscs nrrtl cxhitritccl variuus rlocuments and other items' The

statettrcnt of accuserl wfls rccorclecl uncter Section 342 Cr'P'C in which he

tlcnietl all the allcgations leveletl against hirn, FIe clid not give eviclence on

oath trut callcr.{ oue DW i. suppcrrt of his defence case.

5. After appreciatirrg t6e evidence on recorcl the trial court convictecl

the appellapt alc{ serrterrceci hirn as set out earlier in this judgment' I-lence'

the appellant has filecl this appeal against conviction.

6. The facts of the case as well as evidence produced before the trial

court firrcl an elaborate mention in the impugned judgment dated

23.10.2019 passed by the hial court ancl, therefore, the same may not be

reproclucecl here so as to avoid clupliration and unnecessary rePetition'

7. I.earnecl counsel for the appellant contended that the appellant is

innocent and has been mistakenly implicated in this case; that the

e'idence of the eye witnesses cannot be safely relied upon especially in

terms of the correct identification of the accused; that the best eye witness

e'ir;ence was withheld or given up by the prosecution which raises the

inference tlrat these eye witnesses would not have supported the

prosecution case; that the pistol was foisted on the appellant try the police

and it <Jid not procluce a positive FSL report when it rvas matchecl rvitlr

t5e empty recovercd at tlre crime sccne ancl that for all or any of the aboye

reasons the appcllant shoultl be acqtrittetl of the charge lry extentling hi.r

tlre benefit of tlre clotrbt. frr support of ltis contentions 5e placetl relia.ce

on the cases of l(halid Mehrrtood alias l(haloo v the State (2022 SCN^R

1,148), Abdul chafoor v Tlre stale (2022 scMR 'tszz), Nazir Ahmacl v

The State (2018 SCMIT 787r, saeetl Ahnrarl v Mtrharnnracl Nawaz (2012

scMR g9), Taiamal l-tussain shalr v Trre state (z}zzscMR 1s67), Ayaz
Ali v The State (2021 MLD 1501) and Dangul v The State (2019 p Cr. L J

1351).'

g. Learned ApG and learned counsel for the complainant fully
supported the impugned iudgment and contencled that the prosecution
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Itatl [rrovr-'tl its casr'trr.yorrtl a rcnsorrntrlc tloubt against tlrc ap;rellant antl

as .sttclr the apPcnl lrt' tlisrrrlsst'tl. lrr srrPrort of tlrcir contentions tltey

Plnct'rl rr'linttct' trtt tltt' rr.cortl,

9, I lritt,t' lre.trtl tlrc lt ilrrrt,tl cottttst'l for lltc appellant ns wcll as

lc,rrrrttl Al'(i nrrtl ltirrrrctl courr.stl for llte cotnplainant antl havc also

pr'r'usr'rl tlrt'rrrnlt'rinl nvnllnblc rrtt recortl attrl tlre case law citcrl at the bar.

10. Ilasctl or1 nly rLrfls.sossntent o[ the evirlence of the PW's cspecially

tlrtl ntctlical evitlcrrcr: nntl otltcr rnetlical rcports, recovery clf empty at the

cLirnr-'sccrle I firrtl that the prosr-'cution lras provecl beyoncl a rca.sonable

tloutrt that Altn'reri Ali (tlre deceased) was murdered by firearm on

27.0S.2016 at atrout 0045anr at Mehran highway, Gul Ahmed Chowrangi,

opposite ne\r' lucky hotel, Malir, Karachi.

11. Tlre only question left before me is whether it was the appellant

rvho murdered the deceased by filearm at the said time, date ancl

location?

12. r\fter my reassessmerrt of the evidence I find that the prosecution

has NOT proved beyorrd a reasonable doubt tlre charge against the

appellant keeping in vien'that each crinrinal case must be decided on its

orvn particular facts and circumstances for the following reasons;

(u) Adrnittedly the S.154 Cr.PC Statement of the conrplainant
was lodged with reasonable promptitude rvithin t hotrrs o[
the incident with this delay being explained by the fact that
the complainant having received the information concerning
the incident hacl to reach Karachi, then vvait untit the
cleceased diecl as he was injuret{ ancl dietl in hospital ancl
therr after collectirrg the bocly he lorlged the FIR. The actual
everrls of the murcler mentioned in the FIR are horvever
baserl on tlte contplaiuant's o\\,r1 intluires rvhich are trasecl orr
lrcarsay evirlerrcc, I-lc nanrcs the appellant a.s murtlering the
deccasetl by fircarnr aflcr a quarrel and arlnrittetlll, 1,.. ,',- ,
no ill will or ennrity with thc appc'llant to implicate hinr in a

fnlse casc.

(b) I fintl that lhc l)rosecutiotr's casc rests on the evit'lence of thc
two eyc rvitnesscs to the nrunler of the tleceasecl arrtl
wlrether I believe thcir cviclence especially iu relation to the
corrc'ct itlcntification of the appellant as beirrg the person
who rnurderctl thc tlecc,asct{ whose evitlence I shall
consitler in tletail belorv;

(i) Eye rvitness pw 4 Talha. I{e is a friencl of the
deceased. According to his eviderlce on 27.08.201g at

L
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about nritlnight lre was available at Lucky hotel Cul
Altrtretl Cltowrangi wlrcn he hcarcl a commotion antl
lvcttt ltt irrvcstillnte wlrcre he saw the tleceased
nrliuirrl', witlr tlttl nccusctl. l'eople separatecl thern

\vlrt'r'c n[tc'r llre nccttsetl lcft ancl tlre clcccasecl sat near

Jclrarrz.eb's cabln nrtrl hc rcturned to tlre hotel. After
10 trt 15 trtltrutcs tlte accusecl returnecl ancl hit the
tlcccasctl ovcr lris lreatl witlt a pistol. I-le then sarv tlte
accusctl firc ot't the tlcceasctl wlrich fire hit the
tlcccascrl irr the abclotncn ancl thereafter the accusecl

ran awfly. 'l'lte tleceasecl was taken in an initrred
couclition to ltospital and he learnt tlrat the cleceased

harl expired at hospital at 1Oam the next clay.

This eye witness was an independent witness who
had no enrnity or ill will with the appellant ancl as

such had no reason to implicate him in a false case

and was also not a chance witness as he lived in the
sarne mohalla ancl was a neighbor o[ the deceased.

There was light from the hotel at the tirne of the

incident so lre would have been able to see the same
from the 30 to 40 feet from where he saw the incident.
He gave his 5.161 Cr.PC eye witness statement within
a day ancl there are no material contradictions in it
and the evidence which l're gave at trial. FIe gave his
evidence in a straight forward manner and was not
damaged during cross examination and as suctr I

believe lris evidence ns resnrds lim ruitnessirtg tlrc
inctdent.

The next issue is whether I lrclieve that he correctly
identified the appellant as thr: person who murcleretl
the deceased. There were lights on at the hotel so
seeing the appellant ought not to have been an issue
however I're aclmittecl during his cross examination, "I
did ttot lcnoru the narne of the nccttsed before this
incident nnd lnd tot eaen seen him before tlmt. Tlrc
ncuserl,nrrte ruas disclosed to rne nfter his quarrel
tuitlr lltc decensed".ln his S.161 Cr.PC statemcnt he
gave no hulia or description of the appellant as the
person who he saw shooting the deceasecl. He was
only tolcl the namc of the appellant by sorr-re one rvlto
clicl not give eviclencc wlrich narne may or may not
Itave been corrcct. Thc appellant rvas not arrestecl on
the spot but a fcw tlays after the iucident rvhen he
returnecl voluntarily frorn his village and strrrenclererl
before tlre police. Uncler the circumstances narrated
above it was irnperalive for their to trave been an
iclcntification paracle to be sure that it rvas in fact tl're
appellant who this eye witness sa\,v n'trlrdering the
deceasetl by firearm. However no strch identification
parade was ever held.

In this respect reliance is placed on the case of ]avecl
Klran V State (2012 SCMR SZ4) concerning ,nn,

I
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nccessity for an early hulia/clcscription of an accused

by arr cyc wilrrcss lreforc an iclcntification parade ancl

thc trcetl ltt strictly follow the rules governirrg
itlcrrtification paratlcs whcrc it was helcl as under at

I'.528 to 530:

"7. Wc lmuc lu,nrd tlu lmnrad cotnrsel nnrl gone lltrouglt
llrc rtcttri, Tlrc proseutliotr cfise resls otr tlrc posiliue
idtntificntiott yrocrerlitrgs nnd tlrc Fore nsic Science

Lnbttrnlory raport which slnle.s llmt llrc futlle t cnsing sent lo

it gulich runs slnlcd lo hnue bcen pickerl up from llrc. crinrc
scene) runs Jircd lrom tlrc snue pislol fiuhich runs recottered

frotrt Rnees Klmr in nnollrc,r cnse). We tlrcrefore proceed lo

consirler ltotlt tlrcse nspects of tlrc cnse. As regnrds tlrc
irlentificntiort Ttroceedings nud their context tlrcre is a
lorrg line of Ttrccedents stnting thnt identificntion
proceerlings nutst bc cnrefrtlly conducted. Irr Rnntznn u

Etttpcror (AIR 1929 Sid 149) Perceanl, lC, ruritirtg for the

ludicinl Corrrnissioner's Court (the prectffsor ol tlrc Higlr
Cottrt of Sinrll) lrcld tlmt, "The recogrritiotr of n dncoit
or other offender by a Tterson ru|rc hns not preuiottsly
seen hinr is, I tlrinh, n fonn of euidence, rulich hns
nluttrls to be tnhen utitlt n considerable anrcunt of
cnutiott, becnuse nistnlces flre nlwnys Tsossible in
suclt cfises" (pnge-J.49, colurrm 2). ltt A.lim a. Stnlt: (PLD
1957 SC 307) Conrclius CI, tpln hnd delhnred tlrc

judgnent of tlis C.orrt, u,ith regnrd to tlrc nmttercf
identifirutiott pnrndes held, tlnt, "Tlrcir ftuitnessesl
opportrnrities for obseruatiotrcf tlrc uilprit tuere

cxlremely limited. 'fhtr1 hnd neuer seeil him beJore.

Theu lurrl lticked out the assnilant nt tlu
iientificatian ptol'11des, but tlrcre is a clear possibility
nrisirtg out ,f tlrcir stntenrcnts tlmt lhey tuere
nssisted to do so by being shoturt tlrc accused persotr
enrlier" Qtnge 313E). Itr Lti l\:;a4d ?. Stnte (PLD 19Sl
SC 142) Dornlt Pnlel J, rulw lmd deliuered tlrc judgnrcnt of
tlis Court, lrcld thnt, if n ruibrcss hnd nttt giten n

descriptiotr of tlrc nssnilnnt in lis stntenretft to tlrc
l,olice nnd idefiificntiotr toolc place four or fiue
tttontlts nfter the nnrtler it tto11lrl, "renct ngninst tlrc
entire prosenttion case" (pnge 145C). ln n nrcre recertl
judgnenl of tltis Court, Intrnn Ashrnf u. Stnte (2001

SCMR 424), ruhich wns mtllrored by lftiklmr Mtiurtrrnrnd
Chmtdhry J, lltis Court lrcld tlnt, it tttust be. ensrrred that
the ideutifyiug tttitttesscs nlrrsf "ttot see tlrc ncurscd
nlter tlrc connnissiotruf the crinrc tiil tlrc
irlenti/icaliou pnrnde is lrcld innnedintely nfter the
nrrest of tlte nccttsed persorts os enrly ns possible,,
(pnge 485P),

8 The Conrplniunut (PW-S) had not ntentioned nny
feahres of tlrc nsssilnnts eitlrcr in ilrc FIR or iu his
stntetrrcut recorrled uttdcr sectiort L6l, Cr.p.c.
thcrefore tlrcre u,ns ,ro benclnrrnrlc against wltich to
test rulrcther the nppellants, rurto li hnd identifierl
after ouer n yenr of ttrc crinte, nncl zulto he hnrl
fleetingly secil, Toere h fact the actual ctiprits.

,
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Neither of tlrc truo Mngistrnles hnd certilied thnt irt llrc
irlenlificntiotr proccedings tlrc ollrcr persons, nnnngsl
rulrcm llrc nppellnnls utere ylncerl, ruere of sintilnr nge,

lrcighl, bttilt nnd colotrring, Tlrc nrnin obie ct of
identificntion yroceedlngs ls lo ennble n ruitness fo
yroyerlry lientifv fl p(rson lrtuolued in a crlttte nnd to
rrclnde thc posstbtltty ol n tuitness simply
t:onfinuirt(g rt firlnt recollo.cllon or intyressiort, tlmt is,

of iln olil, yottttg, ltll, slrurl, /nt, lhln, rlark or fnir
srts;)rcf ....

9. As rcgnrtls llrc iilentilicnlion of tlrc nypt:llnnls belore

tlrc trinl cottrl by Nnsir Melfioob (PW-1), Subetlnr

Mdrrrtootl Ahucrl Klmn (PW-G) AND ldress Mtrhrunmnrl

(PW-7) tlmt lcto ruill rlol nssis t llrc Prose.utlion hccmtse

tlrcse tt,ilrcsses lmd n mnnbar of opporlttrtities to see tlrcnr

beforc tlrcir slnlenrcnls ruere recorded. In Stnte a. Fnrmnrt

(PLD 19BS SC 1), tlrc nmiority iudgnrcnt of ruhich runs

mrtlrcrerl by Ajnml Minn l, tlrc leanrcd iudge had held

that an identif,icntiort pnrnde u)As necessnry rulrcn the

witness only Imd a fteeting glitnpse of an acatserl

ruho rtrfls o strnnger ns cotrtlrnrcd to nn ncutsed ruho

tlrc zuittrcss hnrl preuiotrsly met n nuntber of tinrcs

Qnge 25V). Tlrc silne principle runs follorued in the

romnitrtotts firdgrrent of tlis Court, deliuered by Nn-sir

Aslnnt Znlid l, in tlrc rnse of Mttneer Almntl u Slnte (1998

SCMR 752), in rdich cnse the nbfurctee lmrl remnined ruitlr

tlrc nhdrtt.tors .for sonre tinrc nntl on seuernl occnsiotts lmd

seen tlrcir'fitces, ln tlrc. frese,tt type of cnse tlrc utlprits
l.oere requirrd to be identified tlrouglt proper
identificnliott proceedtngs, houtt:uer, tlunnnner in
uhich the irlentificatian proceedirtgs tuere condtrcterl
raise serious doubts (ns noted aboue) on tlrc
credibilitlt of tlrc process. The idctrtificatiou of the
np7rellnnts in c.ourt by eye-utihtesses u,lrc lmd seetr

the cttlprits fleetingly once u,ottld be

irrconsequentinl." ([rold adcled)

The case of Mian Sohail Ahnred V State (2019 SCMR
956) has also emphasized the care and caution rvlrich
rnust be taken by the cotrrts in ensurirrg that an
uuknown accused is correctly iclentifietl.

As such for the reasous rnentioned above I find that I
cannot place reliance on this eye witrress as to the
correcl identification of the person who murderecl the
tleceased beirrg the appellant.

(ii) Eye wit.ess PW 5 Abid Janral. He is the son of the
<leceased. Accorcling to his evidence on 27.09.201g he
went with his father/cleceasecl to collect rneclicine fc'rr
his younger brother who was unwell. LIe was
dropped at the rneclical store whilst his
father/deceased went to meet ftiends. He witrresses
the initial quarrel between the cleceaseci ancl the
accused and also saw the accused shoot his fattrer ancl

/,/
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runaway before he took his father to hospital by.

ambulance who was conscious at the time but passed

away in the operating theatre of the hospital.

This eyc witncss althougfi related to the cleceased

bcinl; his son hacl n(, enmity or ill will with the

apllellant nrrrl as suclt lracl no reason to implicate him

in n falsc ca$c antl was also not a chance witness as he

livetl ltt tltc' sflme ltouse as lris father and had g,one

with his father to buy meclicines for his sick brother'
'fltc'rc was light from the hotel at the time of the

iuciclent so he wotrtd have bcen able to see the

irrciderrt. [-le gave his eviclence in a straight forward
nlanner ancl was not damaged during cross

exatnination ancl as such I believe his evidence ns

regnrrls lim tuilrressittg llrc incident ns ruitlr PW 4 Tnlln.

The next issue, as with PW 4 Talha, is whether I

believe that he correctly identified the appellant as the

person who murclered the deceased. There was light

ioming from the hotel so seeing the appellant otrght

not to have been an issue. However in his evidence in

clrief he states that, "I took ny father to the hospital
nlorc. When I tried to tnlk to rrty father to inquire' ns

to zulto hod fired on him lrc wns tnlking but he did not
take thc nante of nrty persort. It is correct tlmt my

fatlrcr hnd tnlked to nre eaefi uthen u)e reflclrcd tlrc
Itospitnl rulrcn lrc snid tlmt his legs ,,tny be

strnightened". Thus, if this eye witness saw and knew
who had shot his father it begs the question as to why
he asked his father who had fired on hinr. The

implication is that this eye lvitness was unable to
recognize/identify the person who haci fired on his
father. This implication is further forrified by the fact
that he adrnitted during his cross examination tlrat, "I
hnd not eaen seen Rehnlnrt Bndslmlt (the acutsed)
before this irtcident",which again begs the question
how he knew the identity of the accused who he had
not seen before. As with PW 4 Talha no identification
parade was made after the arrest of the appellant
which was not made on the spot.

Thus, for the reasons mentioned above I find that I

catrnot place reliance on this eye lvitness as to tl're
corrcct iderrtification of the person who murderecl ttre
cleceased bcing the appellant..

Other eviclence atrcl consicleratiolrs.

(c) 'l'he prosccution with helcl some of the best evictence in this
case without explanation. For example, Riaz Khan who is
named in the FIR as an eye witness and who it seems along
with Pw 4 Talha gave the hearsay evidence concerning the
rnurder which formed the basis of the FIR was not callerl as
a witness. Jehanzeb who also witnessed the inciclent from
the shack where the deceased was shot was also clroppecl as

?
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a prosecution witness without explanation and thus under

Article 129 (g) Quanoon-e-shahdat Ordinance 1984 the

aclverse inference can be drawn tlrat neither of these

witnesses would ltave supported the prosecution case.

TItc' appellarrt was not arrested rather he surrendered

hirnseli beforc ttre police claiming that at the time of the

iucitlcrtt lte was in his village in KPK and he produced one

witncss to this effect. In such like cases it is unusual for a

guilty pcrson to voluntarily surrender to the police in

knrnitlf when he could have continued to have rernained in

hirling in I(PK with little chance of him being arrested

shortly after the FIR was lodged.

'Ihat it was the prosecution's case that after his arrest the

accused lead the police on his pointation to the place where

he hacl hidden the pistol (murder weapon) in his house.

However when this pistol was sent for FSL with the empty

recovered at the crime scene the FSL report was negative.

Thus, the recovered pistol was not the murder weaPon

rryhicl'r begs the question as to why a Person would produce

an unlicensecl pistot before the police simply to be charged

with an offence under the Arms Act when it was not the

murcler weapon in the case under investigation. This does

not appeal to logic, corurlonsense or reason and suggests

that the pistol was foisted on him'

The appellant hacl no motive to murder the deceased.

The appellant allegedly confessed to the mttrder before the

police however such confession is inadmissible in evidence.

Had this been a genuine confession it again begs the

question as to why the police did not produce the appellant

before a magistrate to record his iudicial confession which

would have been potentially of evidentiary value.

(.1)

(e)

(0

(g)

(l.r) That although the medical evidence supports the

prosecution case it can only identify the natttre of the iniury,
the seat of the injury and type of weapon used but is of no

assistancc in iderrtifying the perpetrator.

(i) The appellant claims in his 5,342 Cr.PC statement that he was

at lris village at tlte tirne of the incitlent and he prorluced otre

DW in support of his claim. The fact that he also
surrenrlcred frout his village in KPK at Karachi also bolsters
this clairn especially as I ltave found that there is no reliable
identification of the appellant as the person who shot and
murc{erecl the tleceased at the crime scene.

\

?

13. Thus, based on the above discussion, I find that the prosecution fuas

NOT proved its case against the appellant beyond a reasonable cloubt and

by extending the appellant the benefit of the doubt for the reasons

discussed above, which he is entitled to as a matter of right as opposecl to
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col'rccssion, I lrercby sct asicle tlre impugnccl juclgment, allow the appeal

nnrl nctlrrit thc appcltant of the cltargc. Thc appetlant shall bc releasetl

tunlcss lrc is wntttctl in nrty otltcr custtlcly case'

14.'l.lrenppcnlsl.atltlsdis;toscclofintlreabovete'rms.

,W,l"rlu,
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