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Baboo Mirbahar tried before

Judge-I/MCTC,

No.76/2017 U/s

judgment dated

SIN I(ARACHI

The State through Mr, Muhammad
Iqbal Awan, Addl. prosecutor
General, Sindh a/w SIp Ali Naeem
Haider, PS Mirpur Sakro

19.03.2024

19.03.2024

:-Appellant AIi Hassan son of
4".:tlie Court of Addl. Sessions
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in Sessions Case No.315 of 2017 under FIR

504 PPC at PS Mirpur Sakro, Karachi and vide

the appellant was convicted under Section

302(b) PPC as Ta'zir a[d sentenced for rigorous impiisonment for life. I-le

was directed to payiRr.r,ooo,ooo/- to the Iegal heirs of cleceasecl as
;'

comPensation. Such cpmpensation shdll be recoverable as arrears of lancl

revenue. However, inl case of default in,payment of such compensatiou,

the appellant shall uldergo S.l. for six rnonths more. However, he lvAS

extended benefit of Seition 382:B.Ct,p.C,..

2. TIre brief fac.tlqf*thg prosqcution case are. that.on27,08.2OlT at08:30

hours at Katcha Patll/roa{,nqar house of jcomplairrant.Ramzan Mirbehar
I

Iocated in village Baboo Mirbehar Taluka Mirpur Sakro District TSatta,

accused Ali Hassan /fon oJ Baboo Mirbehar causecl death of deceased

Moula Bux Mirbehar Qy causing sharp sided hatchet blows..
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3' After usual inve,stigation, the matter was challaned and the accused
i ;''

was sent up to face trial. Hg pleaded not guilty to the charge and claimecl

hial. ' : ,
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4. The prosccutioii,'ln ortler to prove its case examined 07 Prosecution

Witnesses nnd exhlbitecl varlous clocuments and other items. The

statenrcnt of nccused was recorc{ecl under Section il42 Cr,pS in which he

denied the allegations levelled against him and claimed false implication.

I{owever, the accused dld not give evidence on oath nor produce any

DWs in support of his defence,

5. After hearing ths,parties and appreciating the evidence on record,

the trial court convictdd the appellant and sentenced him as set out earlier

in this judgmeng the appellant has filed this appeal against his

conviction.

6. The facts of the case as well as evidence produced before the trial

court find an etabdfale 
'mention in tl're impugned judgmenr dated

28.07.2020 passed byitr,e trial court and, iherefore, the same may not be

reproduced here so as tb avoid duplication and, unnecessary repetition.
i; ! i,

7. At the very outset, leamed counsel for the appellant started reading

out the evidence of thg prosecution witnessesl however, cluring the

reading, it was noted that the appeltant had a counsel appointed for him

on State exPense in,thidcapital case. However, when the eviclence in chief

of the first three PWs was.rbad out, counsel for the appellant was present

when he was given opportunity'torcross-examine the witnesses but it rvas

recorded as follows:

l'Nil.'Thou$h chance given".

'r; l. : .-, 
:

8. As such, not only t\q counsel appointed for the appellant on State

exPense was present dyrfng the evidence in chief but he was also given

the chance of cross-examination. Under these circunrstallces, usually the

trial Court ought tci have chlled the next witness as it was the clecisiop of

the appellant's coufisel'lwhether or not he wantecl to cross-examipe the

witness. However, the Goirit took:the unusual step of cross-examining the

witness in detail on behhlf of :appetlant/defence. This practice was

repeated in respect pf fir$t threc PWs, who prima facie'are rthe most
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irnportant witnesses in 'this case i.e., complainant and eye witnesses.

Adrnittedly, the Coltrt hns the power under Article 161 eanoon-e-
Shahaclat Orclinance,1984 to put qucstions, to a witness which are usually

coverecl in the evidence of lhe questiou being reprocluced followed by the

answLrr being reprorluccd lfr iha evldeirce. This approach of the trial Court

cross-exanrining the witrresS in cletail on the failure of the clefence counsel

to tlo so tloes rrot appcar to be legal as ttre trial Court is meant to lre a

neutral, inclependent,arbitrator of lhe proceedings and is not meant to be

perceived bo be favouring one side or the other. It is also contrary to

Article 132 and 133 of the Qanoon-e-Shahadat Ordinance 1984 which deals

tvith Examination-in-Chief etc. (of witnesses) and Order of Examination

(of rvihresses) respectively. In fact Chapter-X of the Qanoon-e-shahadat

Ordinance 1984 whith deals with the E*amination of Witnesses througlr

its various Articles tends to indicate that with regard to the evidence of

rvitnesses the hial iudge remains a neutral umpire befween the parties. In
this case while recording evidence of first three witnesses, the learnecj

Judge has prima facie actbd as'a defence counsel by cross-examining them

all in detail after the appellants counsel after being given the opportunfty

to do so declined. I find that zuch conduct of the rrial Judge is not

permissible under the law. In my ,view, the.learned trial ludge ought to
have either given the appellant's'counsel time to cross-examine these

important witnesses onl the next dirte of hearing or he shoulcl have

changed him with altother:more experienced counsel, who coulcl have

carried out the cross: examination if the kial judge deemecl it absolutely

necessary to ensure that the interests of the accused were protectecl. It is
noted that the counsel ,appoiritecl for the appellant was not entirell,

incapable of proceeding'with the case as he then proceeclect to cross-

examine the remaining four other prosecution witnesses.

g. This leadr rr,u'to ihu'ru.or,.r aspect of the case whereby the trial

Court Judge while ufpoi,lting counsel on State u*punru or pauper counsel
'i' 

, :

for the appellant in capitaf c.ases nrust ensure that the coungel appoilterJ
for the appellan, uru,,!1rgii*n.ucl orratruuion.a aerence .ounrul'; ;;;;;;.1,- 'l ' :1 . ' -. . :. 

.-

cases so that the rights 
?f !h,: lccysed, to l faf hial uncler Article 10-A of

rhe constitution.u" 
?: 

adegultely prgrected at the rime of rrial as per law
and constitution. In tfis r;spec! reliance is placecl on the cases ot,

il , :
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A Tlre State (2011 SCMR B). ',

10. I have also considered qubmissions of tearned counsel for the

appellant, learned Addl. P.G. and two Senior counsel, Mr,'shoukat Flayat

ancl Iftikhar Ahnred'Shah, present in Court as to the consequence of the
.l

conduct of the proceedirtg in this case and all of them were in agreement

based on the above discussion that the case ought to be remanded back to

tlre hial Court for re.,recording the evidence of PW-7,2 and 3 based on the

defects discussed above.

1.1. For the reason discussed above, I am in full agreement with tl-ris

proposal as I find that it was not lawful for the Judge to usurp the role of

the defence counsel U1, closs-e*u irrir,g (as opposed to asking a question)

all three of the tnodi''ii*Po-rtant wihresses in the case despite giving rhe

opportunity of doing so to the defence counsel who declined to do so. If
the ]udge thought tf,.t tf,.'Court qgpointed defence counsel was failing in

his duty to adequately defend the accused and the accused was being

prejudiced he might have considered changing the pauper counsel rather

than cross-examining' th'e witness himseif which tended to erode his

impartiality.

12. Based on the above discussion, I hereby set aside the impugnecl

judgment and send back the case to Addl. Sessions Judge-l/Moclel
Criminal Trial Court, fhaia for'the limited purpose of re-recording the

evidence of PW-1 Ramzan, pw-Z Abdul Majeed and'pw-3 Ghulam Nabi

in the presence of 'aq5"r,.u .ounrul, who i; well-experiencecl anri;,,._
competent in deating with the capital cases who shall then be given

"": i't t' 
' "' 
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opportunify to crossjbxamine each'of these witnesses. Thereafter, Section

342 Cr.P,C. staternuli'ttoiitiie appellantlshall ue iecoraecl afresh anrl rtre
learned trial Court iirff ,ri-write the juclgment basecl on the eviclence on

:'.,i: , .,,
record. This exercise shafl be completed within three rnontl"rs of the date of': ', .:.
this judgment. A copy of this judgment shall be sent to Adctl. Sessiops

]udge-I/Model criminal Trial court, Thatta alongwirh R&ps for

compliance. i ,, . i
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