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IN THE HIGH COURT OF SINDH, KARACHI
Prcseflt:

Mn lustice Mohammad Kaim Khdn Agha
Mn lustice Zufiqar Ali Sangi,

cl{IMINAL JAIL APPEAL N0.707 OF 2021.
CONF, CASE NO.18 OF 2021.
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Chularn Rasool S/o.
Hussain through Mr.
Ahnted Shah, Advoc.rte.

Ghulam
Iftikhar

Respondent:

Date of hearing:

Date of Announcement

The State through Mr. Muhammad
lqbal Awan, Additional Prosecutor
General Sindh,

15.09.2022.

20.09.2022.

TUDGMENT

MO AD I(A IM AN AG :- The appellant Ghulam Rasool S/o.

Ghulam Hussain has preferred the instant appeal against the iudgment dated

30.11.2021 passed by Learned VIth Additional District & Sessions Judge,

Karachi West in Special Case No.103 of 2019 arising out of Crime No.450 of 2018

U/s. 302 PPC registered at P.S. Docks Karachi whereby the appellant was

convicted and sentenced to death subiect to confirmation by this court.

2, The brief facts of the case are that on 03.11.2018 at about 0255 hours,

complainant namely Qati Hilal Ahmed son of Muhammad Chan lodged FIR

No.450/2018, u/ s.3O2 PPC at police station Docks wherein hc stated that hc is

residing along with his family at House No.721, Siraji Chowk, Muhammaadi

Colony, Karachi. His sister namely Mumtaz Begum aged about 28 years, who

was divolcee and from that wedlock had three children about eight months ago

got love marriage with Ghulam Rasool son of Ghulam Hussain and they started

to reside in a rented house where they mostly quarreled. Six days ago his sister'

was angry due to such quarreling and came to his house. Tfuee days before, iris

brother-in-law Ghulam Rasool came at his house and asked his wife to come

home and she went aIon11 with him. On 02.11.2018, the complainant afl.er

oflering Asar prayer, came out from rnasjid whetr his nephew (bhanja) Rafiq son,
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of Mumtaz came to him and told him that people have gathered outsitle the

house where his mother is residing so he immediately rcached therc where he

came to know that tfuee days before one lady who can-re at reuted housc hacl

been strangled by her husband. The complainant went inside and saw that his

sister's dead body was lying on bed, whose both hands and feet were tied up ancl

rope was available on her neck. The complainant enquired from the owner of the

house who informed him that today at the time of Jumma prayer, a quarrel was

ongoing between the husband and wife and the sound of music was corning and

after that at about 0400 hours, there were no any sound coming and Ghulanr

Rasool locked the house from the outside and went away. The son-in-ltrw of ttre

owner namely Noor us Salam stated to the complainant that the women of his

house, saw from the window that Murntaz Begum's feet have been tietl up, on

which mohalla people gathered and broke the lock and found the complainant,s

dead sister which inJormation was given to 15 emergency. Meantime policc

reached there and conducted proceer.lings. Thereaftcr., the cornplainant brought

lris sister's dead body through Edhi Ambulance to Civil Flospital where tluc t.
non-availability of lady MLO, he has brought the same to Jinnah Hospital, hence

the FIR was lodged.

3. After completion of investigation LO. submitted charge sheet against the

accused person to which he pleaded not guilty and claimed trial,

4. The prosecution in order to prove its case examined 11 witnesses auc.l

exhibited various documents and other items. The statement of accused was

recorded under Section 342 Cr.P.C in which he denied all the allegations leveled

against him. After appreciating the evidence on record the trial court convictecl

the appellant and sentenced him as stated earlier in this judgment hence, the

appellant has filed tl'ris appeal against his convictiorr,

5. 'lhe facts of the case as well as evidence producer-l trefore the trial court

Iind an elaborate mention in the impugnecl iudgment clated 30.11.2021 passed bv

the trial court and, therefore, the same may not be reproduced here so as to avoiti

duplication and unnecessary repetition.

6. Learned counsel for the appellant has contended that the appellant is

innocent and has been falsely implicated in this case; that there was no eye

witness to the murder; that the last seen evidence is not sufficient to convict the

appellant without corroboration from an unimpeachable source o{ which there is

none; that the conJession of the appellar-rt is not actually a confession at all as hc
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does not conless to thc murder ol his wife and thus for any or a, of tht, above
reasons the appellant should be acquitteil of the charge by being extendetJ the
benefit of the doubt. He rrowever contendetl in the alternative that ii wc rarerc to
find the appellant guilty of the charge it n as a case wrrich war.rantetl lifc
imprisonment as opposed to the treath sentence. In suppor.t of his conte.tions rrc
placed reliance on the cases of Muhamrnad Abid v The state (pLD 2018 sc 813),
Muhammad Pervaiz v The State (pLD 2019 SC 592), Nazir Ahmad v The State
(2018 SCMR 787), Nasrullah alias NASRO v The State (2017 SCMR 724), Itaza
and another v The State (pLD 2020 SC 523) and Muhammad Abbas v The State
(PLD 2020 sc 620).

7. On the other hand learned Additional prosecutor General Sirrdh
appearing on behalf of the State has fully supported the impugned judgment. L.r

particular he has placed reliancc .n tlr. last s.err e'iclc,ce whicl.r was
corroborated by the judiciar conJession of the accused and the mecricul evide,ce
a^d has preyed for the dismissal of trre appear and the co.firrnation referenc. t.
be answered in the aftirmative. Irr support o[ his contentior.rs he has praced
relia.ce rn the cases The state v. Manzoor Ahmed and others (pLD 1g6ii
Supreme Court 664), Fayyaz Ahmad v. The State (2017 SCMR 2026), Saee<t
Ahmed v, The State (2015 SCMR 710), Muhammad Amin v. The State (pt.t)
2006 Supreme Court 219), Khan Muhammad and others v. The State (1999
SCMR 1818), Muhammad Ishaq v. The State [)SC (Crl.) 1) and Shamshad Ali v.
The State (2011 SCMR 1394),

8, We have heard the arguments of the learned counsel for the parties, gone
through the entire evidence which has been read out by learned counser for tlrt:
appellant, and the impugned judgment with their able assistance and have
considered the relevant law inclurling the casr, lart, citerl at the bar,

9, At the outset based on our reassessment of the prosecution oral evielence
antl medical evidence including post rnortem report we find that the prosecutitltr
has proved beyond a reasonable doubt that on 02,11.201g at 1630 hours N{st
Mumtaz Begum (the deceased) was murdered through strangulation insicle a

house at Saddam Chowk Muhammadi Colony Karachi.

10, The only question left before us therefore is whether it was the appellant
who murdered the deceased at the said time, date and location?

11. After our reassessment of the evidence we find that the prosecution has
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proved beyond a reasonable doubt the charge against the appellant for which he

lvas convicted keeping in view that each criminal case is L-rased on its ow,n

particular facts, circumstances and evicletnce for the folk,w.ing reasons and

uphold his conviction;

(a) Although the FIR was registeled with promptiturle and the irppellant
was namegl in the FIR as tltc pcrson rn,lto murrir.rccl the r-leceascrl tlris
allegation has been made agirir.rst tlrt appellant on the basis of hearsay
evidence as there was no evc witness to tlte murder ancl as such the case is
based on circumstantial evidence r,r,hich the court must vicw witlt gr.r,at
care and caution. In this respect reliance is placed on the case oI Azeem
I(han V Mujahid Khan (2016 SCMR 274) which hetd as under;

"In cases oI circutt stantial euiilence, the Courts a,re to take
extraotdinary care and caution be/ore relying on the same.
Circumstantial ettidence, eaen if supported by defectioe or
inadeEtate eaidence, cannot be made basis for conz'iction on a

capital charge. More particula y, tolen there are indications o.[
dzsign in tlrc preparation of a case or introducing any piece of
fabicaterl eztidence, the C-ourt sl.tould ahoays be mind.ful to takc
extraordinnry precautions, so that thc possibility o.f it bcing
deliberntely misL:d into .fnlse inference and patently tL,rong
conclusittn is to be rulcd ttut, thtrrlire lnrd ntd Jitst rules sltottld
be apphed for carefully and narrotoly exanining cirumtstnntial
euidenct: in such cases becaust: clnnces of fabricatmg suc.h euirlcnct,
are always tlrcre. To justifu the inference ol guilt o! an
accuserl person, the cirotmstantial euiilence nrust be Lt.l n
quality to be incomltatiltle utith the. innocenrc o.f tln
sccused. lf snch c-.irtunstantial euidencc is not of that
standard anil qualihy, it zttould bc highly dangerous to rely
upon the same by atuarilifig capital punishment. 'lhe better
and safe course would be not to rely upon it in securing the
enils of justice."

(i) Likewise in the case ol Fayyaz Ahmed V State (2017 SCMR
2026) the great care and caution in which circumstantial evidence
needed to be scrutinized was emphasized especially when dealing
with a capital case in the following terms;

"To belieoe or rcly on circuftrstafltlal eaidence, the zuell
settled and deeply entrencheil pinciple is, that it is
impetatiae for the Prosecution to prottiile all links in chain
an unbroken ofle, where one etd oI the sfifle touclrcs the
dead body ond the other the necli of the acatsed. '[he prescnt
case is of such a nnture ruhere many links arc missiitg in tlu chnin.

To carnl conttiction t)n i (npital chuge it is essettttal tltit t:ourls
hatte to deeply st:rutinize tlrc dramtstantitl t'i,idrntL, brL:nttsc

fabricating of srtch euidence $ not t.tncomnlon as wc lttttt, rtLtttLrd
in some cases thus, rcry m ntte ntd narrott exnminnliotr oJ the
same is necessary to seuue the ends of justicc and thnt the
7)rosecution hns to establish tht ctst be.tlond all reasonable dau.ltts,
resting on circumstantial euidence. " Reasonable Doubt" doLS not
mean any doubt bul it must be accontpanied by xrclt rensons,
sut'rtcient to persuade a judicial mind for placin! reliance on it. lf
it is shott ol such stanilaril, it is better to discard the same
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so tha.t an inflocent peson fiight t ot be sent to gallozos, To
tltaut at inference of guilt from such eaidence, the Court has
to apply its judicial mind with iteep thought and with extra
care and caution and uheneoer there are one or sorne
indications, showing the ilesign of the prosecution of
manufacturing and preparation of a case, the Courts haue to
show rcluctance to belieu it unless it is judicialllt satis/ied
about tlrc guilt of accused person and the reqtiril chain is
mnde out Tuithout nissing link, otherwisc at randont
reliance on such euidence u:oulil result it /ailure of justice,,,

It nmy also be kept itt ntind thnt sometitnes tlrc intestigatrng
trgertcy collccts tilclonstflflttal tt'rdrnce stcnts npptrtntl'y
belieoable houcter, if the strict staniards o.f scnrtinq nrt,
applied there woultl appear rnnny cratks ani tloubts itt the
same zohich are aluays inherent thereit and in that clst
Courts haae to tliscati anil tlisbeliezte tlre same.,, (ltold nddeLl)

(b) Turning to the circumstantial evidence in terms of last seen evidence.
The test for last seen evidence has been set out in the following cases in
the following terms;

(i) In Fayyaz's case (Supra) at P.2030 at para 7 it was helcl as under

regarding last seen evidence;

"The last seen evidence is one of such categories of
evidence. In this category of cases some fundamental
principles must be followed and the prosecution is under-
legal obligation to fulfill the same, some of which may be
cited below:-

(i) 'l here must be cogent reasons that the ticceaseri in
normal arrd ortlinary course was supposecl tcr
accompany the accusecl antl those reasons r.trust be
palpable irnci prima facie furnisl-recl bv the.
Irrosccutiotr.

(i,) The proximity of the crime scene plays a vital role
because if within a short distance the deceased is
done to death therl ordinarily the inference would
be that he did not part ways or separated from the
accused and onus in this regard would shift to the
accused to furnish those circumstances under which,
the deceased left him and parted ways in the course
of transit.

(iii) The timing of that the deceased was last seen with
the accused and subsequently his murder, must be
reasonably close to each other to exclude any
possibility of the deceased getting away from the
accused or tlre accuserl getting away from him.

(iu) There must be some reasons and ob.iects on account of
which the deceasecl accompanied thc accused ft1.' accomplishurent of the same towartls a par.ticular
destination, otherwise giving company by the
deceased to the accused woulcl beconre a question
mark. oI
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(") Additionally there must be some motive on the part
of the accused to kill the deceased otherwise the
Prosecution has to furnish evidence that it was during
the transit that something happened abnormal or
unpleasant which motivated the accused in killing the
deceased.

(ri) The quick reporting of the matter without any undue
delay is essential, otherwise the prosecution story
would become doubtful for the reason that the story
of last seen was tailored or designed falselv, involving
accused person.

Beside the above, circurnstantial evidence of last
seen must be corroborated by independent
evidence, coming from unimpeachable source
because uncorroborated last seen evidence is a weak
type of evidence in cases involving capital
punishment.

(vii) The recovery of the crime wcapon frorn the accusecl
ancl the opinion of the expert must be carried out in a

transparent and fair manner to exclude all possible
doubts, which may arise if it is not donc in a proper
and fair manner.

(viii) Tlie Court has also to seriously consider that whcther
the deceased was having any contributory role in the
cause of his cleath inviting the trouble, i{ it was not a

pre-planned and calculated murder,"(Bold adeied)

(ii) In the later case of Muhammed Abid V State (PLD 2018 SC 813) w,hrch
delved further into the tloctrine of "last seen together" evidence it nas
held as under at P.817 Para 6:

"The foundation of thc "last seen together" theory is based
on principles of probability ancl cause and connection and
requircs 1. cogent reasons that the cleceased in norrlral trncl
ordinary course was supposed to accompanv the accusecl. 2.

proximity of the crime scene. 3. small time gap between the
sighting and crime. ,1. no possibility of third person
intelference 5. motive 6. time of death of victim. Ilrt,
circumstance of last seen together does not bv itself
llecessarily lea<l to the inlerence that it was the accused who
committed the crime. There must be something more
establishing connectivity between the accused and the
crime" (bold added).

(iii) Returning to the case in hand. According to the evidence of
PW 6 Manun Nihar on 01.11.2018 her husband PW 7 Ali Hussain
handed over one room of the ground floor of their house on rent to
the appellant and the deceased and thus was able to lecopJnize hirn
as she had seen him on and off for two days as he lvas living in ,r

room jn her house with his w,ife alrtl as such no question of
mistaken identrty arises, The next day she saw the accused cle;uring
clothes and then heard him exchanging hot rvords r,vith his wife
whilst loud rnusic was playirrg. She therr saw tlte.accused lock the
room and Ieave the house. She then \^,ent down to the room wht-rt
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the window 1.vas open and san, the iect of the clcceaseel tied with
the becl. Meanwhile the complainant arrived antl br.oke the lock of
the door where they {ound tlre hantls and feet of the cleceased nere
tied with dupata and narra and her neck was tied with rope and
that she was dead. Her husband pW Z Ali Hussain in his evidence
confirms the letting of the room in his house to the accuscd ancl the
deceased on 01,11.2018 and that he saw the accused in the room on
02.11.2018 at 11am eating breakfast which corroborates his wife,s
evidence of the accused and the deceased both being at home on
the clay of the incident and for the same reasons as his"wife this was
not a case of mistaken identity, Both of these witnesses rvere
independent witnesses and had no reason to falsely irnplicate the
accused and gave there evidence in a straightforword ,nu.r,.re, ar.,,.lwere not dented during cross examination and we fincl there
eviclence to be reliable, trusr rvorthy.tn,l conficlence inspiring anrl
we believe the same.

(iv)We find that in all respccts the law in respcct ol Iast secn
evidence has been met in respect Lrf the accused especialll as lrw t)
Manun Nihar. q,ent clown to thc roonr w,here thi argu nrent r,r,as
coming from between the accuseel and thc cleceased ]nlmccliatelv
after the accused left and saw thc body of the cleceased antt tf,,l.
since onJy the accused was living in the house with his dcceasc.l
wife no one else had the opportunitv to enter the house after the
accused left and the rnotive of the muriler is set out in the
appellants own iudicial conJession which we shall come to later.. As
mentioned above however last seen evidence is the weakest type of
evidence ancl needs to be supported by sonre colloborative
evidence from an unimpeachable sorr"e to lead to a conviction in a
capital case. So does the judicial con-fession of the appellant amount
to such corroboration?

(c) The Judicial Confession of the Appellant.

(i) It is well settled by nov'that a retr.cted conression before a magistrate can be

1: !r:i: of convicting in a capital case hon ever it must be; (reliant:e is placed or.r

i-haftulammad V Yaqoob V The State (1992 SCMR 1983); Muhammad AminV The State (PLD 2006 K.279); Azeem Khan V Mujahid Khan (2016 SCMR 274)j
Bahadur V State (PLD 1996 SC 336) and Manjeet Singh V Stare (I,LD 2006 SC
il0)

(a) Voluntary i.e. \ .ithout threat or inducement and

(b) lts object must be to state the truth; assistance for which can be
ascertained from (i) whether the confession appears truthful
within the context of the prosecution .ur" a.,d (ii) whether
there is any other evidence on record which tentls to
corroborate the truthJulness of the confession and

(c) Only minor irregularities regarding the rules concerning the
reco.rding of judicial conJessions can be per-mitted as
determined on a case to case basis the main criteria being that
such irregularities have not adversely effectecj the
voluntariness or truthfillness of the confession.
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(ii) Notably in this case the appellant's iudicial confession was not retractecl. Ihe

appellant simply states in his S.342 Cr.PC statement that he gavc his state)ner1t on

tirtl saying of the police. lt appears that as he had conJessed bcfore the police

*,hen'e,sk=ed by the potice the appellant appeared before the tnagistrate ar.rcl

recorded his confession. It find that all the procedural saleguards were follow'et-l

by the judicial magistrate as required under the law at the time the appellant was

p.,rocluced before him for recording his confession and iu our vieu, his conJessiou

iould not have been dictated to him by the police because it is too lo.g and

detailed and coveis some aspects nhich the police did not even know about. Ilis
confession has been made voluntarily with the obiect of telling the truth and is in

Iinc with the Prosecution case especially as the aPpellants matritnonial

difficulties/ disputes have been corroborated by other evicleuce and his

confession is in line with the prosecution case and thus we rely on the appt'llant's

judicial conlession which we finrl corroborates the last scene evidence. The slight

.-lelay in recording the judicial conJessiOn we find of no relevance basetl on"the

particular facts and circumstances of this case. In this respect reliance is placctl on

the case of Khan Muhammed (Supra)

(iii) For ease of relcrence the yudicial cottessiorr oi the appellant u/s 164

Cr.PC is set out below;

"CONFESSIONAL STATEMENT OF- ACCUSBD GI IULANT

ITASOO L S/O GHULAM HUSSAIN"

I tpork as a fislu:rntan in tha fis1rcry. I uns ntrned to llu' dcccttst'l

Muftttaz in February of this yaar antl thts tuns ttnl secontl nun'rnse nnrl

tltis utas also hs second mnrnage Tht dt'censed Mttmtaz toas .folloruing
rte t'or about a yenr be.lbre the marriage and t'intlltl she nfinftg?d to

periuade me t'or mamage. She eaen lhreatened nrc to nrurry lwr elsc slu:

toill intplicate nte in a case of adultery and once a lazuyer came t-o ntq lrcusc

to threaten me. Then I tlas compelled to mflrry her nnd.for the frsl luto

months my mariage toith Mumtaz ruent ttell, but she ttlso starterl gorng

to her job euery day nnd I also rpent to rttork but she shotLld hate cotue' bnck

t'rom iy 677 hiurs hou,,etter she would come either at 12 or 1 o' clock lffie n
'l 

askei the reason for coming late exery day then sonrctimes shc '<ttirl she

toos at het nun|s Bnd sometimes at her sister's. Thett the neighhors tlsct

started to notice her coming late euery day nntl told nrc thtt ycttLr triJi

arrites toith n ntan by motorcycle hte at night When I nsked l,l.r flte sntnt:

question, stut rL'pliei thal he is nn ernltloyrc o.f lhe conryaty ' Tlu'tt tdrtt
slu'tpas constaitlv see rlilh tle sLtnte ntotorcycle guy, linn[ly I trskcd har'

" Tell nrc the trrrtli, tphat is tlrc reason?" she repliatl, " You nre dorLbting lbr
tn reason." Then I snirl, uL\hstettttr if is " Yorr toill slny tt lrcma tlru sht'

slid I get bored thnt's ttthy I gtt ortt OnthichI slry1tL'd lle r indru'nt ''titl'
Wun"l retunrcd itt et'enitr,, lrcr hrotltus bent mt r'tyt, ulirlt u'orsrt,(l )11t1

t:ondition. Then otr thc 1*t Noaemlter I sltifted to mac'hat colotttl

along with lady deceaseil Mumtaz but otr Eriday, the 2nd o.[

Noaimber, at tttso o'clock I saw a Pathan like perso lealte t v

house and then zuhen I entetcd my house then I sazu nty u) iftl

listening to loud music and slso saTlt two cups of tea lying there'

Then witen I sskeil het who hail come, she replied that m11 frien
had come, I said to her, to act up. Dot't you Jeel ashamed of
listeniflg loud music ot Fidarys and if he came, rlou 

-should 
hatte

' 
made ie fieet him, because whoeaer he is, I afii Your husband'" stt

afl atgumeflt eflsueil at tohich she misbehaaed' Then I slapped her in

orgri i, response she grabbed mY collaL in rusponse.I kitked her

lefi arm, rohich forcefully hit her neck zai'th the iron bed and thcttt
-c
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she started makiflg noises in pain. Then I said that if she has not
done anything uilh this person, then get hersel.f checked becausr I
am hcr husband, btt she zuts not slnzoing. Beirry atgnl utitlt her, I
tied hcr ight and left hands to the bed because I susp.ectcd hcr of
wtottg.loit gs. Tlurt I took off her shalwar and sarut a nnn's spcnn
uthich raas stuck arountl har shalrunr and thiglts thctr she rons ttot
getting hcr thighs rhecked so I ticd lrcr legs ttto u,itlt thc
drazostring. Then shc zrtas rcsisting so I ticd a rcpc arotrnd lutr nrclc
dfld tightened 60 thnt she nmy stoppeil resisti g nnd lhen I loclierl
the door and Ieft to bing lrcr fanihl nrctttbers so that they coultl
conrc aflil see their sister's doing. Then u,hetr I rt'uchtd tlrc rounil
about, I thought that if I called her family so seeing her it this
corrditiorr, they might statt beating me, So I thought I wortlil go
baclc anil shou her Jamily her shalwar to shozu her doings. Ilut
uthen I came back, I saza that there was a commotion und llrct I
thought that my wife got herself released and is raisittg hue and cry
so I ran autay from there then I spefit the flight on the road but the
next day I zoas caught bA the Docks police and I cafle to knoat that
Mufitaz hail ilied. I accePt my act. I really tlid ttot knozll that
Mulntaz ruoulil be strangulateil to death. Please, hate mercV upon
rae.(bold added)

St1/ -(l rr Iin;,,1 ish)"

(.{) the con{ession and last scene evidence is further
supported/ corroborated bv the medical evidencc and the recovert, of the
narra, dupetta antl rope at the scene whiclr were sent for DNA testing.

12. With regard to sentencing it appears that there was no premeditation irr

the murder and since the case is based on circumstantial evidence we would vt'er

on the side of caution and reduce the death sentence imposed on the appellant tcr

Life Imprisonment and to pay compensation of RS100,000 to the legal heirs of the

deceased under S.5r[4-A Cr.PC.The benefit of S.382(B) is also extended to the

appellant.

13. For the reasons discussed above the appeal is dismissed but the sentence

is reduced from the death penalty to life imprisonment with the result that the

confirmation reference is answered in the negative.

14. The appeal and conJirmation reference stand disposcd of in the above

tcrms.
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