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r\Ppt'll.rnls: l. Attn Klran ti/rl. lvltrhiltlltrtr(l Yar Khan
1. Altnf I lussnln fi/o, lilrt'r llahatltrr
3. lVajirl Khan S/tr. Slrt'r llahatltrr

througlt Mr. Muhammatl Altaf Khan, Advrxal,'
asslsted by Mr. Imtlaz llussain Abtrasi, Atlvocalt:

llt sprrnr.lt'nt/Statc: 'l'lrrough Mr. Muharrrnr.rr,l lqtral A!v.tn, Aclditirrnal
Prosecu tor Ccncral, 5i ntl lr

Datc of hearing:

Date of annoutlcentettt:

22.02.2024

01.03.2024

IUDGMENT

Mohanrnrad I(arim Khan Aglra, J.- Appellants Atta l(han S/o. Multlrnfir.rr-l Y.rr

Khan, Altaf Hussain S/o. Sher Bahadur and Wajic{ Khan S/o. Sher Baharlur havc

preferred this appeal against the inrpugrred judgrnent clatecl 28.02.201ti passetl [rr'

the leanred 1lth Additional Sessions Judge (South) Karachi ln Sessions Casc

No.L187l20I4 arising out of F.I.R. No.320/2014 u/s. 302/393/3-[ registr-'retl at IS

llatoch Colony, Karaclri; whereby the appellants \\,ere convictL.tl untle'r Section

393 and 302 t'I'C respcctively and all the appcllarrts \\'L)rct sentencetl to trrrtlt rgt,

Il.l. for scvclt (07) years for thc offcncc purtislurblc tr/s.393 trI l'['}C .urr.l .ln'.rrr.lr,'r.l

Inrprisonnrc,nl of l.ifc as'l'nz.ir uls. 302(b) I'PC for contmitting Qatl-i-Arnrl. lloth

tltc, scnlcllc(..i trr(,fLr ortlcrr,'tl lo fUn cot.tcurrcntll,. l-1611,,(,\,Lrt., lht'Lrcne[it rrI Srr.tit,rr

3tl2.ll Cr.l'.C. wdri cxtctrrlurl lo tlra appcllauls.

2. lltu llrit,I f,rctr o[ lltr, Prrtsr.cttliort t'ilsc rls lx.r Illl .lrt'111.1[ trn ]().();.j()l-l

corn;rlainant Ktralir,l Maluuoorl lorlgcd ilbovo llllt rvlrilt,staling lhat lrc nnrl his

brollrtr Arif rcsirk'rl tolp.tll('r,'lhill on 29,(17,2()14 lrt' \\,rls rlvrlil.r[rh'.rt his hrrur..

rvltert onc $rrcurity liuarrl cilnltf altd lnlorrtterl his rtr:pr111,11, lt,rsltirl M.'rhrnoorl th.lt

tlurinll robbcrl, al !iurrurrll llank itt lr4artzortr Clolon;', unkrlrt\\'n o[l'(,'urlr'rs harl

corrrnriltcrl rrrureler of ltis bnrlltr,r Arif, Cortrplairtant itccorrlirtlll;' nrslrr'r.l to saitl

bank anrl founrl tlenr.l [rotl1, clf ltls brothcr AriI lraving fcct torv.rrcls crrst arrtl hearl

tou,artls rt'est rr'."Is lf inl; ott sttfa tvhilc llr' u,.ls lrlcctlinli frorn no.sc nntl lrt' lurtl

rope arouncl his neck anrl tlrere tvcre rvouttds cln lris nuse, allcl chc.st, I)olice \\,erc t
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alrcarly, trvnilnbtu ln thu barrk tvlto hatl found llrat o(fcnrlers lt.ttl fnilutl lo [trc,tk

Al'M ntnchlne nntl hatl oltly opent'tl lts outer co\'(,r ltenct' cnqh hntl rem.tinctl

sir[e.'l'ltr. l1$liCt t[Ctt pfcpnntl lnrlUo$l f01tp;1 llr lris Irr('|q('|ll(('.111(l 
rtf t'rt'ttlatltir

lr{u[nnrnrnrl Youslf ontl tlrtry nlt6 rwpntArl trlr slfllt,rncrtt u/.r.15'l rrf Cr,['C' [-lrt'

Prrlitr. tlrerr t,rklrrg ltis sutt nlltl olltor rul;lllvcq lcf; ftrr fttrlltt'r aclirrtr' Sortlr'

unknr)\\'n ol[trttL.rs tr,rrl klllcrl lrls lrrotltcr Arif rltr ltic offt'rilt11 lhcm rt'tilli'tnct' lrr

robttrt' ht'tlt't' lclinl rtcl itrtt [x' lrtkt'tt I lt I I tt' tttn I I t'r'

:1. A[1.r c(tnlp['li()ll of usual lnvcstlllntlon chargc lvfls framctl allainsl tht'

rlt\-qs(.tl lrr'r.s()1s to t,r'[lcft tlrc'y plcnrletl not gullty nntl claintetl to bc' trit'tl.

,1. hl onltr to prove lts cnsc, the prosecutlon examinecl 10 witnesses who

r.rhitritetl vnrious tlocuments ntrd othcr items in support of the prosecutiofl cr:rs('

rrlcrc rrftcr thc proscculion clpsed its sidc. 't'he stcrternents o[ tlrt'

appcllarrts/accused Persons wgre recorc{ed undcr Scction 342 Cr'l''C' wherein

ttrcy deniecl the prosecution allegations auc'l claimccl thcrrtsclves to bc innocent'

l,lorr.cver, the appellauts neither exarninecl thenrsclves on oath nor proclucecl anv

rvitness in their defence.

5. After hearing the lealnecl counsel for the parties and assessment of

evidence available on recorcl, learned trial Court vide judgnrent clatet{ 28.02.20111

conyicted ancl sentenced the appellants as stated above, hence this appeal has

been filed.

6. TIre facts of the case as well as evidence produced before the trial Court

find ap elaborate mention in tlre irnpugned judgrnent, thercforc, the sante ilre' n(rt

reproduced Sere so as to avoid duplicatiotr and unnecessary repetition.

7. Learned counsel for tlre appellants has contetrdecl that appcllants arc

innocenti t6at wittr rcgard to all tlre appellants tltere is no eye witnc'ss to tl'tt'

nrurdcr and it is a casc wlrich rcvolvcs arortrrr.l trrrrcliable circtturstanti.ll t'r'itlt'tl.'t'

a,1rl a retractc,rl judicial confessiorr nrnrlu by orrc appcllarrt agaiust tho trthcr

appc,ltants whiclr is exculpatory lrr trnturc anrl cntrrtot Lrc rcliorl ttpotr t'sp1'si;1llt' .rs

it wan relractsd nt lrial; witlr rcgartl to nppull.tnt Att,r it \t'.ts ttnl)' rt,ttttr.tl for ltirrr

to be at the crinte Eccns ag ltg wno cnllcci thelr aftcr'1111' 111'gf ascd lvlto rvAs itlso tt

securitl, g,uard al tlro bnnk was utrrc$l:onsivu whrrrc lrc founcl thc rlcarl borlt, rrl

l5e deceascd along with tools used to brcak into thc A't'M rnachine; that as hc

was present at the tinre it is only natural that he lvas on the CCI'V lootnge irntl

lris finger prints werc found on certain itenrs; that the confession rvhicll

Mnlurmnn,l Ar{
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implicates hirn in the case cannot be safely relied upon as it is exculpatory in

nature, was rnade by a co-accused and was later retracl,ec{. That appellant Altaf

was not prcserrt at the scctrc of thc crimc; tlrat his confcssion was rctractetl ancl

cannot be usell agalrrst hirn antl ns such therc is no other evidence against him;

that rvitlr rcgnrtl to irPPc'llnrrt Wajid thcrc is no evirlsucc again.st him at all exccpt

thu. rctractr'r.l iurlicial confcssiort which was nradc by a co-accused ancl as such i.s

o[ rrtr t'r,irlt'rrtiarl'r,aluc arrrl as such for any or all of lhe above rcasons tht'

.rppc.llrurts [>e actluitted oI the charge by extenrling tltcnr tlre bcncfit of tlre tloutrt.

ln support of his cotttc'tttions hc placed reliance on thc cases of Asfanclyar ancl

another v. l(anrrntr and another (2016 SCMI{ 2084), I(aleenrtrllah v. 'l'he State

arrd another (2018 YLR 2363), Gohar l(han v. The State and another (2020 YL.tt

195), tlayatullah v. The State (2018 SCMR 2092), Muhamnrad Hashirn Shah ancl

ollrers v. The State (2023 YLR 1768) anrl Shah Faisal v. The State (202''t YLR 2'14).

8. Learned APG Sindh on behalf of the State, who was also looking after thc

interests of the conrplainant, after going tl'rrough the enfire evicletrce of thc

prosecution witnesses as well as otl'rer record of the case has fully supportecl the

impugned judgment. In partigular, he has contended that there was no clelay in

Iodging the FIR; that although it is a case of circumstantial evidence when the

evidence is read in a holistic manner couplecl with tl're confession of appellant

Altaf which corroborates the prosecution case the prosecution has provecl its case

against all three appellants beyond a reasonable doubt arrd as such all their

appeals should be dismissed. In support of his contentions, he placed reliance on

the cases of Ayyas Ahmed v. AIIah Wasaya and others (200a SCMR 1808), Athar

v. The State (2020 SCMR 2020), Syed Mohsin Ali and others v. The State' (2022

P Cr.LJ 1511), Manjeet Singh v. The State (PLD 2005 Supreme Court 30), Jafar

Ali v. The State (1998 SCMR 2669) and Tlre State/ANF v. [r,tuhatrrnrad Arsltacl

(2017 SCMR nq.

9. I have heard the learned counsel for the appellants as well as learnetl APC

and have also perused the material available on record and the case lalv cited at

the bar.

10. Based on my reassessment of the evidence of the P\{'s, especially 11',.

rnedical evidence, recovery of body of the deceased arrrl rope at the crinre scerrc I

find ttrat the prosecution has proved beyond a reasonable doubt tl'rat Arif (the

deceased) was murdered by strangulation on29.07.2014 betu,een 12 rliclrright to,
?

iiuhnuund Arif
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9:00 arn insiclc Surnmit bank Manzoor Coloncy llranch arrcl an attempt was maclc

to rob thc bank through brcakirrg opcn its ATM,

11. 'l'hc oull, tlucstion lcft before mc tlrcrcforc is wlro rnurclcrccl thc clecca.sctl

b), stranBulation nnrl ntlcnt;:tcrl to rob tlrc banl< throullh brcalcing oPcrl it.s A'l'M

rrt thc siritl tinrc, rlatr'nttcl locntlort?

12. Aftcr llu renssessnrent o[ thc cvidcncc or1 tccorct, I fincl tlrnl, tlrt'

prosecution has provecl bcyorrcl a rensonablc cloubt tltc chargc aliainst tht:

appellarrts Atta l(han and Altaf l-lussaln for which thcy were convictccl for thc

follor,ving l'casons;

(n) That the case is an ullseell one which is plirnarily basecl on er

retracted judicial confessiorr anc{ other circumstantiaI cvidcncc.

(lr) Initially appellant Atta l(han was arrested by the police on su.spicion

of cornrnittilg the crirne on 05.08.2014 as he was seen in the CCI'V
footage a[ttre bank arourrcl the time of the critne. Appellant Atta
Khan then confessed to the atternpted robbery and rnurcler of the

deceased before tl're police. Although his confession before the police
is inadrnissible in evidence significantly on his pointation his co-

accused were arrested on 11.08.2014 nar:rely Altaf l-lussain ;rntl
Wajid both of whom were real brothers and were appellant Atta
I([ran's cousins and thus all knowing each other and relatecl through
bloocl living in tl're sarne area. On 15.08.2014 4 days after his arrest
appellant Altaf l-Iussain made a judicial confession (later retractecl)
which is reproduced as under for ease of reference.

"IUDICIAL CONFESSION
76I CRX.C

Questiott: Wlrat yott lnae to say?

Anxuer: Mt1 cottsitt Atta lilmn oil Z)tttt 23,,t llttttritTrt cnurt, ttt
our lrcusc situated at Slrcrpao Colorry, Nnwnz Slurrif Chotuk .[or
liaiug, lrc ruas doing job of Scatity Gutrrl irt bttuk sircr' ltrto rlt'trs,
lrc tolrl rne that lrc lms to bretlc ATM of tlrc bnttl; ntrd tunnts to tal;t
ottt nroney, thcrcntter, first I shnred this tt'itlr uty cortsin Sltnhzad,
theu told to nry brother Wnhld ntttl Wnltiil srtid f/ris i.s ttul uootl
lhing, llmn Atln snid uotltiug to tuorry I tpill su,itch off cntttcnt,
tlrcrcn/tet', I nnrl Attn zuctrt to Qunidnbnd ntrrl purcltnst:d chiscl nnil
hnmmer /or brenlclrrg tltc loclc, Tlrcre n{ter Attn througlr nrcbile phottt,
at 03,00 1t,m n/tertruon flxed tiloon trlgltt for conmrittittg wnrrlnt.

Thnn 
-ou :,toort rrigltt nt nbouL "t0.30 

1r.ttr. Arta ott 1iltttttt,
spectfleil llle bnulc thnl tlrc bank ls uenr/untiture tunrkct, tlterenJ'tar,
l, Slmlrctril ntrl Wahtil nll tlme togetlrcr nt'l'1.00 p.ttt. Attu oyit,tretl
lhe iloor o/ tlrc hauk, tue ruent lnsi'ile, Atta rufis nuaitabte tlrcre arttl
o,t( llcrsoil u)ns lyittg_ttttcotrscious, Attn rlisclosed that he hns giue tt
higlt ltotttu dosa,ge o[ t.ranquillizrr lo ltittt, therenllet., u)c nll toylettter
lrieil lo ltrenk the ATM tttaclritte bttt rttu corrlil iol brcnl,, it tltrotrqlt

Muhauunul Ar{
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chisel, urcnmuhile Attn stateil thnl lrc lms nppreltcrrsiorr /ront guard,
thnn Altn in our prese,rce llcil lhe rope firouud neck o/ thnt persott
nnd cottttttltl',lll hls untriler, at llmt time Slmhzad caught lrokl lclgs o!
ileutrscil, ttl linrc of dytng lhe yrrsott tutts ,,1sltingr thnn ut aboul
01,00 nnl. W( reluntul nui Alla reluntul lnlcr ot."

Il is scttlcrl by norv lhnt cvcn a rctractctl juclicial confession can [:c

rclictl uporl if it i.s found lo bc voluntary anrl is trutlrful ancl fits in witlr
[hr'prosc'cutiorr cnsc. In this rcspect rcliancc is placccl orr tlte casc o[

Mtrhanrnrad Arrrirr V. Thc Statc (l'l,l) 200(r Suprcmc Court 219). Irt tltt:
in.stnnt cil$c the nppcllant ltas claimed that his confcssion was noI

voluntary antl rvas a rcsult of him l:cing rrraltrcatcd by the policc. Nrr

rnention o[ tltis was made in the appellant's Scction 342Cr.I'C statement
ancl rro sign of maltreatment was scen on him at thc time of making lris
confessiou. l'le did not give evidence on oatlr to support his claim. I"le rvas

not in au injureci condition at the time of tlre confession. The confession

fully (its in with the prosecution case. Namely that an attempt was madc
to break open an ATM ipside a bank in order to rob it and the bank guard
was killecl during suclr atternpted robbery. As such I find that the
confession was mlde voluntarily with the object to tell the truth and as

such l believe the confession and place reliance on it although I anr put to
sorte caution as it is partly exculpatory in nature in that the appellant
Altaf takes the blame for the attempted robbery with the other co-accused

but places the blame of the murder of the cieceased on appellant r\tta
Kahn alone.

I also find that the magistrate committed no material proceclural
irregularities in recording the judicial confession which I have placetl
reliance on which can be seen from lris cross examination.

Now we need to consider what other circumstantial evidence there
is to connect the three appellants to the offences.

With regard to circumstantial evidence leading to a conviction in a capital
case it was held as under inEayyazAhmed V State (2077 SCMR 2026);

"To belieae or rely on cirannstantial eaidence, thc u,ell
scttled and deeply utrurched priuciple is, tlrot it is
intperatiae ior the Proserrfiiotr to proaide all links in chqin
au wrbroken one, wlrcre one end o/ tlrc snilte touclrcs tlrc
clead body and the otlrcr tlrc ueclc of tlrc accused. Tlrc present

cnse is o[ strclt n nnhre where nnny links nre rrrissfrrg in lhe cltnin.
To cntry conuicliort on n cnpitnl chnrge il is essetttinl llmt courls
lmuc lo deeply scntliuize llrc cirsuuslnnlinl ruiderrce bacrutse

fnbricnling af suclr euidence ts nol unconunotl ns ?{re lnt,e noliced
in sonrc cnses llttts, uety niuule nnrl unrrow exnnthnlion of tlre
sn,uc is trccessfiry lo seure llrc enrls t{ lrclicc nnd llnl tlw
Proseulion lms lo eslnltlish llrc cnsc beyorul nll rensotmble dothls,
reslittg ott ciraunslnnlinl euidence. "Rensottrtltle Dottbl" does nol
nrcfin nny rloubl bul il uutsl be nccotttytnnied lty such riltsons,
srrflicienl lo perumde n judicinl mind[or ylncittg rclinnce otr il. U
it is slrcrl of atch slnndnrd, il is bellcr lo discnrd llrc snnrc so tlmt
nn ittnocenl parson nighl nol be senl lo gnllorus. To drmu nn
it{erenca of gtill [rom suclt euidence, llrc Cortrt lns to npply ils
jurlicinl uind wilh deep llrougltl nnd with exlrn cnrc nnrl cnutiott

h
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n,rrl tr/,c,,etrr lltere nrc one or s0,,,(' ittditnliotts, slrrrrrirrg llr
rlrsilgrt oI llrc l'mscnrliotr of nnnrfncluring ntnl yrelnrnliott of n

('rts(', lrrr' Cottrls ltrlt'r, lo .clrol, rdtrclmrct lo lrlierc it ttnlrss il is

ittiirinlly srrli.s/irrl nl'rrl,tl tln gtill o[ rcttst'tl frrt,,,, rnul llr
ttqtrin'rl cltnin is nmdt oul tpilltottl tttissittg lirtk, ollrcnilsa nl

rnrrrlorl ,tlrfl,tnr 0r strdt rrrirlrurrt u,onlil resi,ilt in lnilurc ,l
ir rs I r'rt"'. (bolrt nrl ded)

(c) \{hc.tltt'r ur trot tltc nppr"'llnnt Atta Khnn lras bccn crrrrcctly
itlcntifit'tl in tlte CCI'V ns bcing prcscnt at the timc o[ tlrc'

incitlc'rrt I tlo not find to bc of hug,c significancc as most of thc
rvituusses ln thulr evklencc havc placctl thc appellant at thc
criure sccnc who had no reason to falsely implicate thc
appellant arrd whose evldence can be safely reliecl upon. [n
illl), event appellant Atta Khan was also a sccurity guarct at

the bank wlto was r{ue to come orr c{uty in the morning so his
presellce at the bank when the bocly rvas c{iscoverccl was not
particularly uuusual. Likcwise thc finger prints of the

appellant being found at the scene of the crime and his CDI{
data inclicating that he was in touch with the deceased ancl

co-accused during the night as the deceased was a securitv
guard and the other co-accused were his relatives might not

appear to be unusual when taken individually however when
taken all together along with the judicial confession of
appellant Altaf I{ussain I finci that they provicle sufficientT
corroboration to prove beyoncl a reasonable doubt thatg-;
the appellant Atta Khan attempted to rob the bank and

murdered the deceased for the obvious reason that the

deceased was a co-worker atrd lvould have been able' to

identify him as attempting to rob the bank especially when
read with the other evidence discussed below.

(r't) With regard to appellant Altaf Flussain aclmitterll), he is not

shown at the bank on the CCTV footage at the time of tl'rL'

attempted robbery and rnurder howerrer I have alreatl,v

believed his judicial confession which is con'oboratecl b1' lris

finger print being found at the critle scelte especially as he

was not a security guarel, did not r,r,ork for the bank ancl tlirl
not hold a bank account at the bank aurl as such the orrlv
reasol'r why his finger priut coultl havc ber-.u at tl'te batrk rr'as

on account of lris presence during the atternptecl robberl' eI
tlre bank anci murcl$r o[ the deccasecl and as such I fincl that
his confesslon, wlrlclr I have alrearll, bclicverl, is corroLrot'ate(l
by Iris fingcr print bclng fountl at tht' critt'tu' sccllt' atrtl

therefore I firrcl tlrnt tlra plosccution has provctl bc1'e,'t.1 '
rcasonablp rloubt that tlrnt thc appcllaut Altaf l-lussairr
attcnrptccl to rob the bank anrl nrurt{eretl the tlc'ccasetl

especially whcn read with the othcr evitlence rliscussetl
below.

Other cviclcnce against appellants Atta l(harr arrd Altaf Fltrssain

(e) I'hat the medical evidence and post mortenr report fully support the
prosecution evidence and the conlession of appellant Altaf l-lussain,

Mnlnmunrd Att[
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that the cieceasetl clied frorn strangulntion antl the rope artruncl ltis

neck was recoverecl by the police althe crilne sccne arottncl his trcck'

(0 No tron police witnesscs ilclurling tltt' bank officials nrrtl ttlltt't'

security gu6rds [ac{ rro ill wiit o, .ntt1ity against thc appellants crhcl ils

such hacl no rr:nson to irnplicit. tfi. aplicllants in a fnlscl casc rvhich irr

fact the1, rlirl not clo. 
.Ihey ,i*pry gou..thcir.c.virlcnc-e iLr^ir.straiglrt

foru,arci manller ancl were not'aot',ingec{ cltrrirl[] clos's cxanrittatiorr'

'Ihe onl1, reasoll lvhy sllspicion fell on thc appc'l9ll Attl Klran rvas

because "f 
irl;-lroteirtiat iacr,tificntio. in tttt'CC,'V arrtl it rvas ltc

himself who fingerecl his.o-u..,"ti' Hence t believe the cvicle'ncc of

such rvitnesses (non Police)'

(g) That there \.vas no ill will or ennrity betwec'n tlle policc antl tltt'

appellants ancl as such tl'rey hacl no l'eason to falsely inrplic'rtc tlrt'

appelta*ts i. this case, for'inriur,.., by falsifying cDR rccords, or

finger prints or CCTV foot"g;. Ll"J"r.1fi.ii .1tir,*to,lces it is scttlc'tl

by now il; t1,.;ria.n.. of"police witnesses is as good as arq' otlrer

wihress. I;'thi; rurpu.t reUl,.e is pla.cec{ on the case of fVltrstaq

Ahmed V The State (2020 SailR +i*).fn"t,.l belie'e the evic{etrcc ol

ttre police.wihresses *no *Je not clentecl clurirrg cross e-xatrrinatiotr

whose evidence of arrest ancl recovery 15 supportet{ by the urashit''s

erridence.

0, Tlre motive for tl.re murcler was tlrat tl.re c{eceased Ari[ being a

securityguarclwouldlravebcerrabletorecognize/ic.lenlifl'felltlrr,
security guard appellarrt Atta Khan lvho he knew when he woke trlr

as being il.,+;*a who kied to rob thc bank ancl hence he treecletl tt:

be silen-ced try appellant Atta Khan'

(i) That all the PW',s are consistent in their evidence atrcl even if thc'rc

are solne contradictions in their eviclence I cousitler thestr

contraclictiotrs as tninor iu nature anc{ uot nraterial anll certainly rrot

of such materiality so as to effect the prosecution case antl thc

convictior,-ii-it. appellants. In this respect-relia*ce is placecl orr t6c

cases of Zakir I(han v state (1995 SCMR '1793) and Khadinr Htrssaitr

v. The Stote fnib ZO1O Supreme Court 669)'The e'iclence o[ the pW's

provicles a believable couoboratecl unbroken cl'rain of events front

tlrecliscov.,,or.thedeadbodyattlrebarrkalorrgwitlrtlredarnaged
ATM alonf with appellant Atta KSan's presetrce at the scu'ttc tt:

.pp"ffa"t Aita Khant'arrest on suspicio^ of robbery a.d nturtlc'r ttr

appellant Attu Kl'ru,', pointing ou! tt19 co-acclrsecl lvho were arrestctl

or,'l-ri, poiltatiolt to co-accusec{ Altaf I-lussain coufr.'ssitrg to tht'ct'ittlr'r

before'a juclicial mngistrate to appellant Atta Khan"s auti Altrrl'

I-Iussain,F'fipger prinis being found at the criure scene along u'ith

their CDR record:iinking thenr to the cleceasecl and the co-accusc'tl ott

the nigl'tt of the robbery and murdet'

0) Ulcloubtedly it is for the prosecution to prove its case agairrst thr'

accused beyond a reasoltable doubt [:ut I ltavr-' also cousirleretl the

defence case to see iI it af all can caste clor,rbt on or rlent tltrr

prosecutiQri. !flsg, Thg dgfence case is sinrply one of inttoceucc
however neither Appellant gave evidence unrler oath or callerl au,t'

DW in support of their defence case. Thus, in the face of appellarrt
Altaf I-Iussain's juctiCial confession ancl othc.r
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cirr*urnst.rrrtial/srrpportive/crrrroborativc uvirlcncc I tli.str('lit'r't' tltt'

tlefcnce case rvhiclr hns not nt nll tlc.ntctl the prosccutitltr cflsc.

L 13. l].lsttl orr thc flhovt tliscusslorr I fintl lhal tlrt'pros('cutiotr lrns rrttvt'tl ils

c.lSrr rlg.litrst .rppr,rllnrrt Attn Khntr nnrl Altnf l lussairr [tt,),ortll il roilsotliltrl0 tlorrtrl

lrrtl .rs such thr'ir trrrtt,lctlons nnrl setltcnccs nrt tttnlntnltrctl antl Iltcir ilPlrc.lls ,1;','

tlisurissr,rl.

l.l. \\'ith rr.gnrcl to nppallnrrt VVnild thc only c'vitlctrcc ay,ain.st lrim is thc

jutlici.rl ft)llfcssiorr of his co-nccused Altaf l-lttssaln lvhiclt is not corrotror:rtctl by

.ru\. otlrr,rr single piece of evitleuce. I-Ie is not shown on the CCIV at the barrk'

l-tis finger print \vas not found at the bank ancl as such by extendinli hirrr tlrc

[-.*nc.[it of ttre doubt appellant Waiid is actluitted of the cltarge .

15. Before parting lvith this judgmeut I rvoulc{ li[<c to observe tltat I n'as

troubletl in the rnatuler in whictr the Section 342 Cr.t'C stateurents of thc accuscr.l

\$ere recorcled by the trial court. Namely, virtually the wlrole of the el'itlence

rr'.rs put to the accused in one block paragraph whiclr was copiecl arrcl PasteLl ill

respect o[ each accused which l reproduce below irr order to clarify precisell'

rr'hat I mean.

,STATEMENT OF ACCUSED ATTA ISTIAN UNDER SECTION
342 CR.P.C.
Question 1: You have heard the evidence of prosecution witnesses

Khalid Mehrnood, Muhamrrrad Saleem Mirza,
Badardin, ]ehangir faved, Shaficl ur Rehrnau,
Sadaruddin, Ghulanr llaza, Inrtiaz [-lussain, Dr.
Rohina I-Iassan, ASI Sagheer Ahnrerl r.r,herein it is

alleged that in the night 29th da)' of July, 2014 security
guard of Sununit Bank in Manzoor Colony, Karachi
namely Muharnnrac'l Arif having been strangulatctl
was fourrcl lying deacl in the roonl of cabin of llank
Manager while ATM nrachine wils fourrcl having
solne damage and tools of hammer, 02 chisel, plies,
plas and screw driver were lying near it. Atta Khan
was arrested vide memo at Ex-10-A, nrobile phone
data of deceased Muhanrmad Arif aucl accusecl Atta
Khan was seizccl vicle Ex-10-8. Accuse'tt Altaf l-Iuss.lin
ancl Wajid l(han werc arrcstcc'l vitle urcnro o[ arrcst
10-8, nrobile pltone data atrcl call record of tlleir
nrobile phone was seized vit"le nleltlo at Ex-10-I,
Cgl'V footage of the offence was seizerl vitle menro at
I3x-10J, finger-prints of Atta Khan anrl Altaf l-lussain
matched with samples taken frorn it vitle report o[
Forensic Division at [x-13-N, rleath o[ securitl, gualtl
Mulrammad Arif through strangulaticln is confirnrccl

,
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by ltis postmortctrr report at lix-l3-Q antl cause o[
deatlr certiflcate at Ex-13.t1, 13-S, During investigation
Atta Kha[ Wtrs identified from CCTV footages for the

rclevartt tinte of tlre inciclcnt ancl on arrcst you
accu.sctl Alta Klran, Altaf arrd Wajid aclrnitterl your
guilt iu policc slntion In prescncc of private witncsses
Khalld Mcltntootl nnd llatlructdln whlle statlng that

)rou, co.tlccusccl antl one Shahzarl lrad committctl
offencc artcl durltrg nttcrnptccl robbcry Atta KIran rvlro
was thcn scrvlrtg as security guard in tlre samc bank
lor thc day tlnre lracl killucl sccurity guarcl

Ivtultantnrnrl ArlI during ttrc o[[crrcc. lnvcstillation
officcr also collected call clata of mobile phoncs in
your use and of co-accused wlrich cstablishccl your
inter se communication during relevan[ time before
and after incident. Accusecl Altaf further recorclcct his
coufessional statement at Ex-11/ll wltercin he has

deposed that you ancl co-accusecl had committed the

offence at tite instAnce of Atta Khan. During
investiga,!"tg* fi"gelprints taken form wardat were
also matclied with the finger prints of Atta Khan and

Altaf. What have you to say about incriminating
evidence against you?

Sir, this is false. Police have falsely involved me in
this case at the instigation of bank officials of private
security company. Judicial confession of Altaf was

obtained by police through coerciotr.

16. Section 342 Cr.PC provides as under;

"342. Porper to exnnine tlw nccused. (1) For the purpose of
enabling the accused to explain any circumstances aPPearing

in the evidence agairst him, the Court ma/r at any stage of

any inquiry or trial without previously warning the accused,

put such questions to him as the Court considers necessary,

ind shall, for the purpose aforesaid, question him generally
on the cas-e af,tgr the witnesses for the prosecution have been

examined and before he is called on for his defence.

(2) The accused shall not rencler hinrself lial.:le

to punishment by refusing to answer such questions,

or by giving false answers to then'r; but the

Court***** may draw SuCh irrfelence fronr such refusal or
answet as it thinks just.

(3) I'he answers given by the accusetl lray be taken into
consideratiol in such irrquiry or trial, anel ptrt in evidence

for or against hirn in any otlter inquir;' into, or ttial [or, any
other offence which suclr answers may tc'nd to show he has

cotnnrittecl,

I

Answer:

trlthuuutlti Ar(

(d) Except as provided by sub-section (2) of section 340,
no oath shall be adrninistered to the accusec'l.
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17, 'l'ltc'objcct tlf this scctlorr is 1o 11lvc thc accusctl, cvcn iI hc clrooscs ttttl lo

11ive cviclLrnc(! tttrtlor ontlt, thc opportunlty to cxplairl cvcry singlc piccc of

1lvi1lLrs1sc which ltfls conru on rocol'rl ngnlrrst ltlm nnrl cnalrk. tlrc court to consitlcr

his cxplanntion in fuxtaposltlon wltir the prosccutkrn cvirlcncc.'flrc importancc

of this sc'ctiou is tlrat lt ls wcll scttlud lhot cvclr if onc piccc of cvidencc is nrrt pul

tt) fln itccusctl durirrg ltis 5.342 Cr.PC statcnrcnt tlrat piccc of eviclcncc cannol lrc

tuscrl to convict hirn.

18. My initial feeling was that the appeal shoulcl bc remanclecl to thc trial

cotrrt to record the 5.342 Cr.PC statelnents of each of tlre accusccl a frt'sh try

eusuriug that each and every piece of evidence was put to them inclividually to

explaiu but then I realized that this would probably be giving a premium to thc

prosecution to fill up this potenHal lacuna in its case. I also took into account that

each of the accused lrad already been in jail for about 10 years and this r,voulcl

orrly prolong tl'reir agony.

19. I then considered that if the 5.342 statements had been recordetl

unlawfully whether the appellants should all be acquitted since in effect this

rvould mean that no piece of evidence was put to the appellants and as such tl're;,

coulci rrot be convicted.

20. Finally I came to the conclusion, keeping in view the above

considerations, that there was no set legal format in wllich the evicience lvas to bc

put to the accused in the SectionS42 Cr.PC statement i.e u,hether en bloc as in

this case or by careful simple independent separate questions in respect o[ cach

piece of evidence. As even in this case the accused could have broken up the long,

en block question and given an individual answer to each part of it or giverl orlc

long answer answering the whole en bloc question.

21. 'l'lrc tnain issue appeared to rne in the cntl r.r,as rvltether or ttclt caclt.ttrrl

cvery piece of evidence which was used to convict the accused had bcen ptrt ttr

him in evcn the en bloc format as reproduced above and I fotrnd that it hatl antl

as such tlrere was no clear vlolation of 5.3.12 Cr.PC as per letter of the lau, itttcl as

such I found tlre manner in which the 5,342 Cr.PC stalenrent was recortiecl in this

appeal to bc permissilrle uttcler tlre law.

22. I would however reiterate that in my humblc opiniou in order to conrplt,

Mthouuunl An[
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with the object, purpose and spirit of Section 342 Cr.l'C ancl to ensure that no

prejuclice is causecl to the accused in failing to comprehend or miss a part of the

bloc question the preferrecl approach is to put each piece of evidence to the

appellant by short, sinrple ancl separate questions lvhiclt he can easill'

understancl ancl replY to.

In surrrrrrary.

0) The appeals of appellapts Atta Khan and Altaf I-lussain are dismissecl

(2) The appeal of appellant Waiicl is allowecl ancl he shall be releasccl unlcss

he is u,antecl in anyr e1ll.t custody case.

2j. Tlle criminal Jail Appeal is disposed of in the above tertns'
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