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IN THE HIGH COURT OF SINDH, KARACHI

Spl. Criminal A.T. Appeal No.97 of 2021.

Present:
Mr. lustice Mohammad Karim Khan Agha
Mt lustice Zulfiqar Ali Sangi,

Appellant: Muhammad Shakeel @ Chotu S/o'
Muhammad Younus through Mr'
Ghulam Fareed Baloch. Advocate,

Iles;ronderrt: The State through Mr. Muhammad
Iqbal Awan, Additional Prosectttor
General Sindh.

Date of hearing: 1.8.70.2022.

[)ate of Announcement: 20."10.2022.

IUDGMENT

T4OI.IAMMAD KARIM KHAN AGHA. I:- The appellant Muhammacl Shakeel

@ Chotu S/o. Muhammad Younus has preferred the instant appeal against the

jrrdgment dated 15.06.2021 passed by Learned Judge, Anti-Terrorisrn Court

Nn.X, Karachi in Old Special Case No.42 of 2019 (New Special Case No.02 of

2021) arising out of Crime No.120 of 2013 U/s. 302/324/'109/34 PPC R/w

sectiorr 7 AT A 1997 registered at P.S. Kalri, Karachi whereby the appellant rvas

convicted u,/s 7 (a) ATA, 1997 R/w section 302 PPC and sentenced to undergrr

l-.ife Imprisonment with fine of Rs.100.000/- payable to legal heirs of deceasetl

persons. In case of non-payment of fine he shall suffer S.l. for 01 year more. The

appellant was further convicted for the offence U / s. 7(c) of ATA, 1997 R/w 324

PPC and sentenced to undergo R.l. for 15 years with fine of Rs.50,000/- pavable

to each injured person. In case of default in payment of such fine, he shall

undergo further S.l. for 03 months more. Both the sentences were directed to run

conculrently. The benefit of Section 382-8 Cr.P.C was also extended to the

accused.

2. The facts of the prosecution case arising out of the instant FIR are that on

30.04.2013, complainant Muhammad Aslam S/ o. Muhammad Sagheer was

plaving around u,ith his baby/niece outside near to Iris Hor-rse viz. insitie Street

No.H-2, Noorani Masjid, Agra Tai Colony, Karachi. while his Patcrnal cousin
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namely Muhammad Saleem S/o. Muhammad Zakir was sitting witlr his area

friends namely Saleem Qureshi, Muhammad Shehzad @ Guddu, rvho had come

as a Guest from Maripur and were making conversation. Meanwhile, at about

1645 hours,05 to 06 un-known Persons came inside the said Lane on foot and

openec-l fire upon paternal cousin of the complainant including his friends namecl

above u,ith intention to kill them. Subsequently they became injured on having

sustained bullet inluries. Looking to this scenario, the complainant saved his lile

bv running away whereas the armed assailants managed to flee away on foot by

r unning towards Shah Abdul Latif Bhittai Road who were duly seen bv the

complainant and others including area people. Following which the iniurecl

above named were immediately taken by the complainant to Civil Hospital for

their treatment with the assistance of Mohallah people. wherebv injured Haji

Shehzat{ @ Cud,lu S/o. Riaz Ahmed and Muhammad Niaz S/o' 'laj Uddin

succumbed to their injuries and were declared dead by the doctor. Besides this,

at that time, injured paternal cousin of the complainant Muhammad Saleem and

his friend namely Muhammad Tasleem Qureshi were admitted in Operation

Theatre for their medical treatment. on reaching the hospital the complainant

came to know that during the above incident of firing, one Muhammad Arif S/o.

Muhammad Ahmed had also become iniured having fallen down on the grouncl

while saving his life. As per complainant, during treatment at Hospital, his

injured paternal cousin namely Muhammad Saleem S/o. Muhammad Zakir

Qureshi was also declared as dead. Following which, on the same day, i e'

30.04.2013 at about 2100 hours complainant recorded his statement U/s. 154

Cr.P.C. before the police, narrating therein, the entire facts of the incident as

highlightecl above and such statement of the complainant was then incorporaterl

into FIR book, bearing Crime No.120/2013 U/s. 302/324/34 PPC at P.S KaL'i,

Karachi.

3. After completion of investigatiory challan was submitted against above

name,l accused and thereafter a formal charge was framed against the accused to

which he plead not guilty and claimed trial.

4. The prosecution in order to Prove its case examined 10 witnesses and

exhibited various documents and other items. The statement of accused was

recorded under Section 342 CI.P.C in which he denied the allegations leveletl

against him and claimed false implication by the Police. However, the appellant

neither examined himself on oath nor Produced any witnesses in his defence.,
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5. After hearing the parties and appreciating the evidence on record, the trial

court convicted the appellant and sentenced him as set out earlier in this

juclgmenU hence, the appellant has filed this appeal against his conviction.

6. The facts of the case as well as evidence produced before the trial court

find an elaborate mention in the impugned judgment passed by the trial court

and, therefore, the same may not be reproduced here so as to avoid duplication

and unnecessary repetition.

7. Learned counsel for the appellant has contended that the appellant has

been falsely implicated in this case by the police in order to show their efficienc-v;

tl-rat the eye witness Arif is a put up witness who was not present at the time of

tl-re incident and even if he was present he was not in a position to correctlv

identify the appellant as one of the persons who made firing on the deceased;

that the appellant was shown to the eye n,itness by the police before the

identification parade and as such the identification parade cannot lre relierl uporr;

that the appellants confession before the police is inadmissible in evidence; that

the appellant did not take the police to the place of the wardaU that there are

material contradictions in the evidence of the prosecution witnesses which

renders such evidence unreliable and thus for any or all of the above reasons the

appellant should be acquitted of the charge by being extended the benefit of the

cloubt. In support of his contentions he placed reliance on the cases of Nadeem

Khan and 2 others v. The State (2020 YLR 2461), Ayaz Ahmed Siddiqui v. The

State (2021 P Cr.Ll 325), Hakeem and others v. The State (2017 SCMR 1546),

Hayatullah v. The State (2018 SCMR 2092),Ayaz and 2 others v. The State (2020

I'Cr.LJ Note 44), Farooq v. Musavir Ahmed and 3 others (2020 P CI.LJ 328),

Jehan AIi alias Jee Khan v. The State and others (2017 P Cr.LJ 622) and Mst. Mir

Zalai v. Ghazi Khan and others (2020 SCMR 319).

8. On the other hand learned APG contended that the FIR was lodged with

promptitude; that the eye witnesses correct identification of the appellant coulcl

be safely relied upon as bolstered by the eye witnesses identification of the

appellant at the identification parade; that the medical evidence supported the

ocular evidence; that the appellant confessed his involvement in the crime before

the police; that the appellant took the police to the place of wardat on his

pointation; that there were no material contradictions in the evidence of the

prosecution witnesses which evidence could be safely relied upon; that the

prosecution witnesses were not related to the appellant and had no enmitv with
I
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him and a such has no reason to falsify the case against the appellant; that the

trial court hatl already taken a lenient view in terms of sentencing consitlering

that three persons were murdered by firearm and one iniured by firearm bv only

awartling a life sentence to the appellant and as such the prosecution hati prrx,erl

its case bevond a reasonable doubt against the appellant ancl the iippeal Lrt:

ciismissed. In support of his contentions, he placed reliance on the cascs of

Amrood Khan v. The State (2003 SCI 604), Muhammad Waris v. The State

(2008 SCMR 784), Khalid Naseer and another v. The State and another (202[)

SCMR 1966), Akhtar v. The State (2020 SCMR 2020), Muhammad Hayat and

another v, The State (2021 SCMR 92) and liaz Ahmed v, The State and others

(2022 SCMR 1577).

10. At the outset based on our reassessment of the prosecution oral and

documentary evidence, especially the medical evidence, the empties and blootl

recovered at the crime scene we find that the prosecution has proved bel,oncl a

reasonable doubt that Muhammed Niaz, Haii Shahzad, Muhammed Saleern (the

deceased) were murdered by firearm and that Muhammed Tasleem was injured

by firearm and Muhammed Arif received injuries by falling down stairs during

the course of the incident on 20.04.2013 at about 1645 hours inside street No. H-2

Noorani Mosque, Aghra Taj Coloney Karachi.

11. The only issue left before us is whether the appellant was one of the

persons who murdered the deceased by firearm and iniured Tasleem by firearm

and caused injuries to Muhammed Arif at the said time, date and location?

12. Before proceeding further we are acutely aware that this is a verv hcinons

offence whereby three young men lost there lives and one young man \^/as

iniured by firearm and another man iniured by falling during the incident but we

as Judges have to put such aspects aside and decide the guilt or innocence of the

appellant by dispassionately assessing the evidence before us and coming to a

decision which is supported by the evidence on record and the governing law

and not by our emotions or own personal feelings. We can only be guided by the,

J
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9, We have heard the arguments of the learned counsel for the appellant,

and learned Additional Prosecutor General Sindh, gone through the entire

evidence which has been read out by the learned counsel for the appellant, and

the impugned judgment with their able assistance and have considered the

relevant law including the case law cited at the bar,



/

evidence and the law and nothing else. In this respect we refer to the case of

Naveed Asghar v State (PLD 2021P.600) which held as under;

"The ruthless and ghastly murder of fue persons is a crime of
lrcinous nature; but the frightful nature of cime should not blur
the eyes of justice, allouing emotions tiggered by tlrc lrcrrifyirtg
nnture of the offence to prejudge tle nccused. Cases are to be

decided on the bnsis of nidence and at'idence alone nnd not on tltL'

hnsis of sentiments and emotions. Gntesome, htittttus or bnrtti
nnture of tlu ot't'ence may be releaant at the stage of atunrdirtg

sttitnlrle punishment after conoictiou but it is totalfu irrela'nnt nt

the stnge of appraising or reappraising tle epidence aanilnble on

record to rletermine guilt of the accused person, as possibility of nn

innocent person lutting been u,rongly inaolped in cases of such

nature cannot be detl out. An accused perlon is presumed to be

innocent till the tine he is proaen guilty beyond reasonable doubt,

and this presumption of his innocence continues until the

prosecution succeeds in prorting the clnrge against him beyond

rensonable doubt on the basis of legally admissible, confdence

inspiing, ttustu,orthy and reliable eaidence. No matter lrcto

heinous the cime, the constitutional guarantee of fair tial under
Article 10A cannot be taken aruay ftom tht accused. lt is, tlrcre.fore,

duty of the court to assess the probntioe tnhu ftoeiSlrt) o.f euent

piece of euidence attailnble on rccord in nccordnnce ruith tle settled

principles of appreciation of ezidence, in a dispassionnte.

systematic and structured manner zttithout being influenced by tlrc
nature of the allegations. Aru1 terulency to strain or stretch or
lnplnzardly apprecinte eaidence to rentlt n tlesired or lto1ttrhr
dccision in n cflse must be scrupulously ot,oided or elsc hlgltlry

delettrious reatlts seiously affecting proper administrntion ol
ciminnl justice will folloto. It may be pertinent to underline lrre
that tlrc principles of fnir tinl hatte nozp been guaranteed as n

Fundamental Right undet Article 1.0A of the Constitution nnd are

to be rend as an integral part of etery sub-constitutional legislatit e

instntment that tleals with determination of ciuil rights nnd

obligations of, or cifiinal charge against, any person." .

13, After our reassessment of the evidence we find that the prosecution has

NOT proved beyond a reasonable doubt the charge against the appellant for

which he was convicted keeping in view that each criminal case is based on its

own particular facts, circumstances and evidence for the following reasons;

(a) We find that the prosecution's case rests almost exclusively on the
cvidence of the sole eye witness to the incident who claims that he can

correctly itlentify the appellant (keeping in view that PW 2 Muhammcrl
Aslam n,ho was the complainant and was present during tht'inciclent antl
PW 3 Ali Mardan Chang who reached shortly after the incident stater"l in
their evidence that they did not see the faces of the culprits) as one of the
person's were fired at and murdered the deceased and injured Tasleem as

such we shall consider his evidence in detail below;
I
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(i) Eye witness PW 6 Muhammed Arif. According to his evidence

on 30.04.2013 he, Muhammed Saleem, Haii Shahzad Tasleem

Quershi, Muhammed Aslam Quershi and Niaz Muhammecl were
sitting in gali No.H-2 Noorani Masjid Road Agra Taj Colonev
having tea when at about 0445pm four to five armed men came
(rom Noorani Maslid Street and made straight fire on them with
intention to murder them. Muhammed Saleem, Haji Shahzatl,
Tasleem Quershi, Muhammed Aslam Quershi antl N iaz
Muhammed received firearm injuries and whilst being terrified Iie
ran from front side of home and while climbing the staircase fell
llown anr-1 iniured his arm and foot. After the firing had stoppecl ht'
returned to the place of incident and found all the abovt' nanrl:d
critically injured who were shifted by Mohalla people to the civil
hospital. He also went to civi! hospital where he u'as treaterl for his
injuries and discharged after 3 to 4 hours. On 09.11.2016 he

recognized the appellant before an identification parade helll
before a judicial magistrate with a specific role.

According to PW 3 Shakeel he stated that the eye witness had also
been injured although he was not an eye witness to this. lt appears
that the eye witness was a neighbor and as such he was not a

chance witness and his injuries are supported by an MLC. The
cleceased were not his relatives and he had no enmity or ill w'ill to
lead to him giving false evidence against the appellant. Thus rve
find that this eye witness was present at the crime scene.

The question which emerges is whether the eye witness was
correctly able to identify the appellant after a period of threc years

and 6 months. Admittedly it was a day time incident however tlre
eye witness did not know the appellant and this was the first tirle
he saw him. He would onlv have got a fleeting glance of tlre
appellant undcr traumatic and chaotic circul.nstances anrl r'\'e n i11

his on,n evidence he states that he was terrified and ran to s.rt'e ltis
life and became confused. Surprisingly, despite it being his friends
who were murdered before his very eves and him being an
important eye witness he did not go to the police to give lris
statement instead the police came looking for him which raises e]'e

brows. He gave his 5.161 Cr.PC eye witness statement 5 days after
the incident which goes against him. According to his evidence tlue
to trauma he was unable to prepare sketches of any of the accuserl
who made the firing and he did not give any hulia in respect of
any of the persons who had made firing but only said that l.re coulcl
recognize them again if he saw them again. The identification
parade was held after around 3 years and 6 months of the incident
rt hen the accused was arrested in another case and the eve *'itness
stated at the identification parade that 7 /8 people made the Iiling
as opposed to 4/5.lf the eye witness can make this basic mistake
how can we safely rely on his correct identification 3.6 years later of
the appellant based on our above discussion in a situation wherc he

admits that he was scared, traumatized and confused and tlid not
givc anv sketches or hulia of anv of the,l/5 culprits. NotaL-lv thtr
accused, as he was wanted in a number of other police cases, lvas
on police remand and was kept at the police station so the eve
witness had every opportunity to be shown to the accusecl bv the
police as claimed by the accused in his 5.342 Cr.PC statement.

b
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Although we can we can convict based on the evidence of a sole
eye witness however based on the particular facts ancl

circumstances of this case as discussed above we find that based on
the reasons mentioned above the eye witness would not have been
able to correctly, safely and reliably identify the appellant and as

such we veer on the side of caution in this case and find that the
eye witness was not able to correctly identify the appellant.

ln this respect reliance is placed on the case of faved Khan V State
(2017 SCMR 524) concerning the necessity for an earlv
hulia/ description of an accused by an eye witness in his 5.161

Cr.PC statement before an identification parade and the need to
strictly follow the rules governing identification parades wherr. it
was held as under at P.528 to 530:

"7. We hnre lrcard tlt learned counsal ard gone tltrorLgh tlr rtt'ord. 7lr
prosaattiorr cflse rests on tlt posititte identifcntion procetdings nttil lltL'

Fortttsic Science Lnborntory report ruliclt states that tfu hullet dnsi//S sr'l /

to it (tuhiclt was stated to hape been picked up ftom thc trine sc(' e) 7t't1s

lired from tfu same pistol (tohich ruas recoz,ered from Raees Kltun trt
nnother cnse). We thercfore proceed to consider botlt these aspects o.f lfu
cnse. As rcgards the identification proceeilings and their context
therc is a long line of precedents stating that ideati/ication
proceedings must be carefully conducted. In Rnnrznn t, Etnperor (AlR
1929 Sid 149) Perceu| lC, ruriting for the ludicial Conmissiorrcr's Court
(the precursor of the High Court of Sindh) held that, "The recognitiott of
a dacoit or other offender by a person uho has not preuiously seen

him is, I think, a form of eoidence, ushich has aluays to be taken
with a considerable amount of cnution, because mistakes sre
alzuays possible in such cases" (pnge 149, column 2). ln Alin t. Stnta
(PL.D 1967 SC 307) Cornelius Cl, tuho lnLl delittered the jwlgruent oJ this
Court, with regard to tle matter of identifcation parades held, thtl,
"Their Iusitnesses] opportunities for obseraation of the culprit u,ere
extremely limited. They hail nerer seen him before. Thel1 had
pickeil out the assailatt at the identi/ication parades, but thert is rr

clear possibility arising out of their statehtents tlnt theq zctrL'

assisted to tlo so by being shozun the accused person enrlier" t.trtgt'
j13E). ln Lal Pasnndtt. State (PLD 1981 5C142) Dornb PntelJ, u'ho lnd
deliured the judgment of this Court, held that, if a witness had not
giaen a ilescfiption of the assailant it his statefient to the Police
and identification took place four or /ire months after the murder
it woultl, "react against the entirc prosecution case" (page -145C). lu
a nnre recent judgment of this Court, Imran Ashraf tt. State (2001 9C.MR
424), u,lich a,as authored by lftikhar Muhammad Chaudhry l, this Cottrt
helrl that, it must be ensured that the iilentifying witnesses nust
"not see the accused after the commission of the crime till the
identification parade is held immediately a/ter the arrest of the
accused persons as early as possible" (page 485P).

8. The Complainant (PW-S) hail not mentioneil any feahrres of the
assailants either in the FIR or in his staterfleflt recorded under
section 767, CI.P.C. thetefore there u)as lto benchmark agairst
tuhich to test tohether the appellants, who he had identified after
oaer a year o/ the crtme, anil who he had fleetingly seen, uere hr

fact the actual culprits. Neither of the ttuo Magistrates lnd ctrttl.icrl
tlnt in tlrc identifcation proceeclings tlrc otlrcr persons, amon4st rultoru tlu,,
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lppelltutts uere placed, ruere of similar age, lrcight, built tnd t:olorrring.
The main object of iilefiificatiotl proceedirlgs is to eflable a toitness
to properly illentifu d percon inaoloed in a cime and to excluic the
possibility oJ a uitness simply confinning a faint recollection or
impression, that is, of an olil, young, tall, short, fat, thin, dark or
fair suspect....

9.As regards tle identification of the appellants before the trinl c.ourt bt1

Nasir Mehboob (PW-S), Subedar Mehmood Ahmerl Khnn (PW-6) nnd

Idress Muhammad (PW-7) that too toill not assist tle Prosecution bectuse

tlrcse witnesses hnd n number of opportunities to see thenl before then'

statemenls uere recorded. ln State u. Forman (PLD 1985 -SC 1). t/rr'

majority judgment of tohich uas authored by Ajmal Mian l, the learned
jdge had held that an identification parade zoas necessnry uthen
the witfless only had a fleeting glimpse of an accused who u,as a

straflger as compared to an accased who tlrc ruihress had
preaiously met a number of tifies (page 25V). The same prlnciple u'ns

folloued in the unanimous judgment of this Court, delit'ered ttrT Nasir
Aslam Zahid l, in the case of Muneer Ahmnrl o Stste (1998 SCMR 752),

in ulich case the nbductee had rennined ruitlt tle nbrluc.tors.for sotttt litrtt
nttd on set'eral occasiotts had seet tlrcir fnces. ln the Prcsettt tVpe o.l

case the culprits zuere rcquireil to be identified through proper
irlentiJication proceedings, hozaeaer, the manner in ulriclr thc
identification proceedings werc conducteil raise serious dortbts (as

noted aboae) on the credibility ol the process. The identi/ication of
the appellants in court by eye-witnesses usho had seefi the arlprits
fleetingly once usould be inconsequential. " (bold added)

The Supreme Court case of Mian Sohail Ahmed V State (2019

SCMR 956) has also emphasized the care and caution which mr,rst

be taken by the courts in ensuring that an unknown accused is

correctly identified. In fact such extra care and caution in relying on
identification parades is an accepted global phenomena in most
criminal jurisdictions as the possibility of deliberatelv or
mistakenly picking out a wrong person from an identification
parade and sending an innocent man to jail or in this countrv
potentially to the gallows is very much recognized and thus most
jurisclictions (including Pakistan) have put in place mandatory
guidelines to greatly limit the chances of such incorrect
itlentification.

(c) That with no eye witness evidence to identify who carried out the
attack the medical evidence becomes inconsequential as it can only reveal

what kind of weapon/device was used and the seat of the injuries of the
deacl and injured. It cannot identi$ the person who inJlicted the injuries.

(cl) That it is significant that although the appellant confessed to the
offence whilst in police custody he was not ptoduced before a magistr.rte

t

t

s

(b) That Tasleem who was an injured eye witness at the crime scene and
was the star eye witness of the prosecution was given up by the
prosecution without any reasonable explanation and as such as per
Section 129 (g) Qanoon-e-Shahadat Ordinance 1984 an adverse inference
can be tlrawn that he would not have supported the prosecution case,

Thus, the prosecution deliberately withheld the best evidence available tcr

them.
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to record his confession under 5.164 Cr.PC despite being produced before
an identification parade which was held by a magistrate and thus wc
place no reliance on his conJession allegedly matle before the polict'.

(e) That it does not appeal to logic, reason or commonsense that the

appellant would confess to such a serious crime as the present one which
carried the death penalty whilst in police custody in another case which
related to narcotics when there was no evidence against him at the time of
his arrest in respect of the instant case which had been disposed of long
ago in " A"class.

(f) That no pistol was recovered from the accused and as such the empties
which were recovered at the scene of the crime despite a positive FSL

l'eport cannot link the appellant to the crime scene and as such the FSL

report is o[ no significance.

(g) That the appellant took the police to the place of wardat 3.5 years after

the offence is of no relevance as the police already knew where the crime
scene had taken place.

(h) That the prosecution must prove its case against the accused bevond a

reasonable doubt and that the benefit of cloubt must go to the accusecl bv

w,ay of right as opposed to concession ancl in this case we find numct'ous
doubts in the prosecution case as discussed above. In this respect reli,rnc.r

is placec{ on the case of Tariq Pervez V/s. The State (1995 SCMR 1345),

1,4. For the reasons discussed above we find doubt in the prosecution case and

bv extending the benefit of the doubt to the appellant he is acquitted of the

charge, the impugned judgment is set aside, the appeal is allowed and the

appellant shall be released unless wanted in any other custody case.

15. The appeal stands disposed of in the above terms
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