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IN'TIIU LIICI.I COU I('T OT SINDI.I I(AfiA

I'rcse.tt l:

Spl. Clirtrinal Anti-"Ierrorism Appeal No.167 of 20L8

Spl. Crinrinal Arrti-Terrorisrn Appeal No.158 of 2A1.8

Respondent /Ihe State

Spl. Criminal Anti-Terrorism Appeal No.159 of 2478
Spl. Criminal Anti-Terrorism Appeal No.l.70 of 2018a

IUDG I\,IENT

OI-I N ITIM NA Thc r\nti-J'crrorisrl Cotrlt

No.XII l(arachi convictctl both thc appcllnuts in thc aborre mentionecl 04

appeals in (l) S1:ccinl Casc No.13(r.t/2t)17, (2) Special Case No.1365/2017,

(3) Spccial Casc No.'l366/20'17 ancl (,1) Spccial Cirsc No.1367lZ0lZ arisilg
out of tlrc I;ll{s bcing (1) FII( No,174/2(l'17 U/s,4/5 Explosive Subsra.ces

Acr, rcacl with scctiou 7 of Al'A,lgg7 (2) IrtR No.l75 /2012 u/s.23(l)-A
snA of 2a'13, (3) rlR No,176/20'tz u/r.4/5 I]xplosive subsralces Acr,

read with section 7 of ATA,'l,9g7 arrc{ (4) FIR No.1T7/201,2 tJ/s.23(l)-A,

SAA of 201'3 rcspectivcll lurlttcrecl at PS. Lapcihi, I(arac6i; vy6ereby bot6

the appellarrts were convictecl ancl sentencecl fo suffer. R.l, for 10 ),ears
b

lltthoul,l,u! Ary' I
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u/s.23(i)A of Sindh Arms Act,2013 and Rs.l0,000/- as fine. In default of

payment of fine, they shatl further suffer S.l. for six weeks. They were also

convicted and sentenced to R.l. for fourteen years U/s 4/5 of Explosive

Substances Act, 190t1 reacl with Section 6(2)(ee) of ATA, 1997. The benefit

of Section 382-l] Cr.P.C. was also cxtended to both the appellants.

2. The brief facts of the prosecution case as per FIR are that on

11.06.2017, ASI Jasirn Ali of PS Landhi along with P.C. Shakeel Ahmed,

Khalid Rehmani and DPC Kashif boarded in police Mobile No.lll bearing

Registratiorr No.SPB-390 and were busy in patrolling to curb the crinre in

the area. During paholling when tl'rey reached at Khuramabad diversion

89 Landhi the police party saw bwo persons in suspicious condition, to

rvhom police arrested, upon which they disclosed their names as Shahzad

@ Kalay Khan S/o. Ali Akbar ancl Muhammad Abid Hussain @ Tao S/o.

Ghulam Mujtaba. During search of accused Shahzad @ Kalay I(han, one

A',r'an bomb upol"t its back side written as 25-85-BMT-K-31,44 from right

side pocket of his Qameez and from his fold of shalwar one pistol 30 bore

rubbed number along witl'r loaded magazine containing 3 live bullets anci

from front pocket one used Q-Mobile Phone were recovered. \AIhereas

from second accused namely Muhammad Abid Hussain @ Tao, one Awan

bomb, upon its back side written as 52-07 \A{G-K-55, from left side pocket

of his Qameez and from his fold of Shalwar one pistol of 30 bore rubbed

number along with loaded magazine containing 3 live bullets and from

front pocket of his Qameez one CNIC colour copy of accused, one wrist

watch and cash of Rs.B710/- were recovered in presence of mashirs.

Hence FlRs/cases under section 4/5 Explosive Substances Act, r/w

Section 7 AT A of,1997 & 23(l)-A SAA of 2013 l\,ere registerecl.

3. Chargc was framecl to which the accused persorrs plead not guilty

and claimed trial,

4. In order tcl prove it's casc the prosecution examined 06 witnesses

and exhibited various documents and other items. The appellants in their

section 342 Cr.P.C. statements denied the allegations against them,

however, they did not give evidence on oath or call any DW in support of

their defence case.,
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5, After hearing the partics arrd appreciating the cvidence on record

the trial court convictcd anci serrtcrrced the appellants as mentioned earlier

in this judgment, hencc the appellants (ilccl appeals against their

convictions.

6, That after l'e-asscssing thc evidcncc on rccorcl aucl hearing from the

parties and cousidering thc relevant law including that citecl at the bar this

Court vide judgrnent datecl 01,11.2019 dismissed the appeals and upheld

the irnpugnecl judgment passed by the trial court and maintained the

convictions and sentences handed down to the appellants.

7. The appellants approached the Supreme Court in |ail Petilions

No.674 to 677 of 2019 in appeal against the aforesaict judgment of this

Court and Vide order ctated 0L.12.2022 the Hon'ble Supreme Court pas.sed

tl're following order:-

"Tltrough tlrcse jail pe.titiorts, the judgnrent of the leanted

High Court has been inryugned before us, We tind tlmt tlw
jud,gruent of the lenrned Trtal Court has nisen out of for.u'
different FIRs benring No.174/2017, 1.75/2077, 176nU7
ad '1,77/2017 and tlu learned Trial Court ulile applying
the prouisions of Sectiort 27-M of tlrc Anti-Terrorism Act,
1997 hns nmde n consolidnted judgment nrising out of four
sepnrnte FIRs tuhich is agabtst tlu dictates of justice. Eaen

tlw eaidertce recorded in one crinrc report cmnrct be read ht
tlrc other, Tlu lenrned High Court wlile lmnding dourn tlrc
judgnrcnl as Appell.nte Court has altogether tgnred this
nspect of the cnse ,

In uieu o.f the fncts mtd circttttrctnnces, ute deem if
npproprintc to renmnd tlrc nuttcrs to tlrc lenrned Trinl
Court lo decide tlrc lis aftesh nfter recording ouidence iu
each case sepnrntely nnd decide tlw snilrc nccordhry to flre
dictates of justicc. Durhry the pendency of tlrcse trinls, tlrc
petitionttrs ruorild bc lrenled ns rmder tinl prisoners,
Accordingl.y, tlrcse pelitiotts nre conuerted irrlrr nltpenls,
nllorue rl rutil tlrc itnlnrgnerl judgneufs rlrtr srrf-nsirft"'.

8. Being aggrievecl and dissatisfied with the aforesaid order of

the Hon'ble Supreme Court tlrc State filed Crirninal Revierv Petition

11 of 2073 whereby the Suprcrne Court vide order dated 13.06.2023

passed the following order in rcview nroclifying in par:t its earlier

order which is reproclucect below in material part:- 
:

"Accordingly, this reuieu petitiotr is nlloued in temrc that,
tlrc order under reaieru passed by tlis Court on 0L.L2.2022

t

{
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is modifted, Iail Petitiotrs No,674 to 677 of 2019 are

conuerted into nppeals and partly nllotued to the extent tlnt
tlrc nntter is renmnded baclc to tlrc High Court of Sindh,
Karnchi instend ,f tlw ludge, Anti-Terrorisnt Court,

Knrncl'i wlrcre the Spccial Crininal Anti-Terrorism
Altpenls N0,L57, 768, 169 and 120 of 2015 shall be

eleenrccl pendhry bcfore the Higlr Cotnl, and after
Ircaring the parties, the saffie be decided afresh,
addressiug tlrc directiarrc reudered by this court in its
order undw reuiew, and also whether in the peculiar

facts and cit'ctunstmces of tlrc prescnt cnse, sectiorr
27-M of thc Attti-Terrorism Act, 1997 was correctly
applied br1 tlrc trial court. We sre sangtine that the
leamerl High Court would experlitiously praceed with
tlrc matter and conclutle the same". (bold added)

9. In essence this Court has been directed by the Supreme Court after

hearing the parties to decide the appeals afresh and in particular

determining whether more than one FIR could be decided in a

consolidated judgment keeping in view the particular facts and

circumstances of the case and section 21-M of the ATA.

10. Accordingly pursuant to the Supreme Court order irr review

notices were issued to the counsel for the appellants and learned

Prosecutor General Sindh.

11. With regard to the legal question as mentioned above learned

counsel for the appellants conterrded that this court had rightly held that a

joint trial was permissible in respect of the 4 separate FIR's pursuant to

Section 21 (M) ATA based on the particular facts and circumstances of the

case. He contended that Section 17 of tl're ATA allowed the ATC to also try

other cases when hying a scheduled offence which when read with

Section 21 (M) ATA specifically provided for joint hials under the ATA

where the scheduled offence under the ATA were connected with other

offences and that based on the particular facts and circumstances of this

case where tl-re fwo accused had been arrested on the spot r,vith an

unlicensed pistol eacl"r and an Awan bomb each since one of the offences

fell under the ATA namely the possession of the Awan bomb uncter

Section 4/SExplosives Substances Act 1908 and Section 6(2) (ee) ATA the

other offence , in this case/ the offerrce under the S.23 (1) (u) of the Sindh

Arms Act was directly counected with the offence under the Section 5 (2)

(ee) ATA and despite not being an ATA offence itself being under the

SAA it was connected with the ATA offence under the 5.6(2) (eu) ATA

I

t
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based on the particular facts and circumstances of the case. The key

according to hirn for section 21 (M) ATA to apply for joint hials was that

the ordiuary offence e.g. uncler PPC etc was connected to an offence under

the ATA. In support of his coutentions he placecl reliance on the cases of

Azam Shah v, The State (1990 SCMR 1360), Ilamesh M. Udeshi v. The

State (2002 P Cr.L] 1712), State through Deputy I'rosecutor-General,

Canrp Office, I(arachi v. Rarnesh M, Udeshi, Ex-Secretar!, Board of

Revenue (Land Utilization), Sindh and others (PLD 2AW Supreme Court

891), Shah Nawaz v. The State (1968 SCMR 1379), Nawazish AIi and

another v. The State and others (2010 SCMR 1785), Muharnm ad laf.far

Slralr and another v. The State (1,972 SCMR 21,6), Munawar Hussain v.

Judge, ATC II, Lahore and 2 others (2017 P Cr.LJ 46), lmam Bux alias

MAMA alias Akhtar and another v. The State (2003 P Cr.LJ 643),

Naimatullah & others v. The State (SBLR 2014 Sindh 484) and Nawab

Siraj Ali ancl others v. The State through A.G. Sindh (2023 SCMR 16).

12. Learned Prosecutor General Sindh and Additional Prosecutor

General Sindh also contended that this court had rigl'rtly held a joint bial

Lr respect of the 4 separate FIRs was permissible pursuant to Section 21

(M) ATA based on the particular facts and circumstances of the case. They

contended that the concept of a joinder of charges in a joint trial was

recognized in Sections 233 to 239 Cr.PC in respect of cases under the

ordinary larn' and in this case especially in terms of Section 239 which lvas

an exception to Section 233 which provided for separate charges for

distinct offences. The key to them',vas whether the offences formed part of

the same transaction and in this regard Article 19 of the Quanoon-e-

Shahdaat Ordinance 1984 provided guidance. They also contended that

although Sectiorrs 233 to 239 Cr,PC set out the concept of joinder of

charges /joint trial the ATA was a special lau, and its provisior"rs regarding

joint trial would over ride that of tlre Cr.PC. In support of his contentions

he placed reliance or1 tlre cases of The Stnte v. Mtrhamurad Arif and 3

others (PLD 2012Sindh 119), Nawazish Ali and nnother v. The State and

others (2010 SCMR l7B5), The Statc througlr Advocate General, I(hyber

I'akhtunkhwa, Peshawar v. Saeed l(han and 6 others (2027 P Cr.LJ 608),

Ghulam Abbas Niazi v. Fcderation of Pakistan and others (PLD 2009

Supreme Court 866), The State through Deputy Prosecutor-General,

Camp Office, I(arachi v. Rameslr M. Udeshi, Ex-Secretary, Board of

,

,



\t

Revenue (Land Utilization), Sindh and others (PLD 20A3 Suprcme Courr

891), Nadir Shah v. The State (19S0 SCIvIR 402), Afzal-ur-I(ehman v. The

State (2021, SCMR 359), Imarrr Bux alias MAMA alias Akhtar and another

v. The Stnte (2003 P Cr.l.J 643), Shah Nawaz v. T'he State (1968 SCMR

1379) and Nainratullah & others v, The State (Slll.R 20'l4Sindh 4tl4),

13. We havc heard learuec'l courrsel for the appcllants and lcarned

Prosecutor Geueral ancl considered the relcvant law inclucling the case

larv cited at thc bar aurl firrcl as unclcr in respcct of thc above mentioned

legal issue.

14. Under the Cr.PC (general law) Section 233 prctvides that for every

clistinct offence cornmitted by an accused there shall be a separate charge

and a separate trial. I{owever this is subject to some exceptions as

nrentioned in 2g4,235 and 239. Section 233 is set out below for ease of

reference:

"233. Separate charges for distinct offences, For eaery

distinct offence of uliclt any person is acutsed there shall be n
sepnrnte'-clnrge, and euery such charge shall be tried
sepnrntely, except in tlrc cases

nrcntioned in sectiotts 234, 235 and 239" .

15. Thus, the stating point in cases under the PPC is that for every

offence there should be a separate charge and separate trial unless certain

exceptions exist. These exceptions are found in Section234,235 and 239.

1,6, Section 234 enables offences of the same kind within a year to be

charged and tried jointly subject to a maximum of three offences.

77. Section 235 enables the trial for nrore than one offence by the same

person which form a part of the same transaction to be tried together. This

is not relevant for oul purposes as based on the particular facts ancl

circumstances of this case more than one person committed the offences.

However, the exception founcl in Section 239 is applicable lvhich is set out

below.

23c), Whal pcrsons nray be charged iointly. The following
persons may be charged and tried together, namely:

(a) persons accused of the same offence cotnmitted in
the course of the same trarrsaction;,

{
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(b) persorrs accused of an offence and persons
accused of abetment, or of an attempt to
conrmit such offence;

(c) persons accused of more than one offeuce of the
satne kincl, within the meaning af section 234
cotrrrnitted by them jointly within the period of
twelve rnonths.

(tl) Persons accrtsed of different offences comrnitted
in the course of the same transaction;

(c) Persons accuscd of an offence which includes
theft, extortiou, or crirninal misappropriation, and
pel'sor1s accused of receiving or retaining, or
assisting in the disposal or concealment of ,

property possession of which is alleged to have
been transferred by such offence committed by the
first namecl persons, ot of abetment of or
atternpting to commit any such last-named
offence;

(0 persons accused of offerrces under sections 411
aud 41,4 of the Pakistan Penal Code or either of
those sections in respect of stolen property the
possession of which has been transferred by one
offence; zurd

(g) persons accused of any offence under Chapter )OI
of the Pakistan Penal Code relating to counterfeit
coin, and persons accused of any other offence
under the said Chapter relating to the same coin,
or of abetment of or attempting to commit any
such offence

and the prorrisions contained in the former part of this
Chapter shall, so far as may 'be apply to all such charges.

18. Based on the particular facts and circumstances of this case Section

239 (d) is relevant which in effect enables persons to be charged and tried

together who are accused of different offences (e.g Section 324 PPC,

Section a/5 Explosive Substances Act 1908 and Section 23 (1) (a) of the

Sindh Arms Act which are conunitted in the course of the sfi,ne

transactlon,

'19. With regarcl to the iutcrpretation of thc rvorcls, "the sallle

transaction" guidance call bc talccn fronr r\rticle 19 of the Quanoon-e-

Shahdat Ordir"rance 1984 which statcs as undcr:

19. Relevancy of facts forming part of same
transaction.--- Fncts, tohich tlnugh not in issue, are so connected
ruitlt n fnct-in-issue ns to fonn part of tlte snnrc trnnsaction, are

.{
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releaant, whether they occurrecl at the sarfle time and place
or at different times and places,

20. So for example, in the case in harrd, where the fwo accused were

arrested on the spot with an Avon bomb which is an offence u/s 4/5

Explosives Substauccs Act 1908 anct an unlicensed pistol which is an

offence u/s 23(1) (a) of the SAA at the salne tirne date and location they

could be tried jointly for the separate offences u/s239 Cr.PC.

21. This intcrpretation is also completely logical and in line with the

intention of the legislature in order to avoid conflicting judgments which

would under mine the public's confidence in the iudicial system. For

example, if no exceptions e.g with sections 234,235 and 239 insection 233

Cr.PC the result could be as follows in the instant case. The accused will

be charged and tried separately for offences under Section 4/SExplosives

Substances Act and the SAA. Despite the accused each being caught

together at the same time and place with an Awan bomb and unlicensed

pistol each at one trial under the Explosive Substances Act they could be

acquitted and in the other separate trial under the SA.A they could be

convicted on the same set of evidence which lvould be an absurd

outcome.

22. Turning to tl're ATA 1997 this is a special law and it is well settled

bY now that a special law will prevail over a general law e.g the Cr.PC if
in conflict.

23, It is quite apparent to us t{rat the legislature used Section 233 to 239

as the genesis of the joinder of charges/joint trial provisions in the ATA

which will trump thosc in the Cr.PC in so far as they are in conflict.

24. Section 17 a{ the ATA sets the scene for enabling joint trial rvhicl'r

section is set out below;

"17, Powers of (Anti-Terrorism Court) with respect to other
offencee.- Wlrcn trying nny sclrcduled ffince, nn Anti-terroixn Court
mny nlso try ury offertce ollrcr thm tlrc sclwduled offence ruith ruhich the

accused ma!/, under tlrc Code, be clmrged nt the snnrc trial".

25. In our view section 17 ATA seeks to allow the joinder of offences if

an ATA offence has been committed along with any other offence on the
,

{
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sarl1c lines as irr sectiorr 233 to 23g Cr.pc. with the minor word variation

of trrc otrrcr offe,ce falrs witrri* trrc salnc transaction or connected with an

offence under the ATA'

2(r. scctiorr 21 (M) ATr\ specificnily provicrcs for joint triars under the

ATA in certaiu circttnrstallces whetr rcacl with scction 17 which was

reproduceti alrorrc atrcl lvhicll (S'21(M) reads as undcr;

,,Joint Trial. - (1) Wtile trrlittg art11 
.o/fetrce 

tnrder tlris Act' n Caurt

,rnyalso try atry otlrci olir,rio u,-itt, iut'lclr arr accused ma!/t under

tlrc Cole of Crirrtitnt priieclre, 1898, be chargod'-lt the same time

trinl if, tlrc offettce is cotrtrccted zuitlr srch otlrcr offence'

(2) lf, in tlw cotffse of nrty trial trttder this Act of any ffince it is found

tlwt the accusecl person lri, ,onrritted nny other ofrnce.under this Act or

ntry otlrcr lnu for tlrc tinri iu,i,rrg in foi'ce, tlrc'Court may conaict nn

nccusefl for suclt otlrcr offertce nrrrl pnss nny s.errtence nuthoized by tlis

Act or, ,ir'rt.,r"'rrru-,r,r-ry ii, ,urt., otl* latu, fir the ptmisltment thereof"'

ZZ. The key here is that an offence under the ATA must have been

committed ancl the other offence connected to it as opposed to being a

part of the same transaction. Although in reality there aPPears to be little

different between the fwo situatiols' For instance' if an accused

committed a robbery and irad an encounter',r'ith ttre police whereby they

became injured ancl fell clown with unlicensed weaPons in their

possession potentially offences u/s 353, 324, 302/34 PPC and S'23 (1) (a)

sAA along with offences under the ATA might have been comnritted' In

the example given above all the offences can be saicl to be either a part of

the same transaction or connectecl to the specific ATA offence and could

thus be tried u/s 21. (M) ATA,There mttst however be a specific ATA

offence rvhich has been conunitted for the other (non ATC) offences to

be kried along with thc ATA offcnces u/s2'l (lvl) A'rA.

)'

ZB. So if we look to thc facts anct circurnstances of this particular case

where the accused were each caught with an Avou Bomb and a pistol it is

clear that the possession of an Avon bomb falls within the ambit of Section

6(2) (ee) ATA which states as undcr;

"involves use of explosives by any derrice including bomb
blast or lmuirry any explosiae substance withotft lawfiil
justificatiotr oi' having been unlawfully concerned with
such explosive" t
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29, And that the offence of possessing an unlicensed pistol although

not an ATA offencc is connected to that ATA offence(Section 6(2) (ee)

ATA).

:I0. As such we fipcl thnt irr thc instant casc the trial court was legally

iustified in fiolding a joint trial for sepnrate offcnces under section 21 (M)

AT4.

In fact the ptethora of case law cited by both parties supports this31.

{

Frosition.

l4lith regard to merits.

32. We were directecl that this appeal remained pending and was to be

decided afresh.

33. It is note worthy that tl"re original decision of this court was in 2A19

and 4 years have nolv passed. At the tirne when the appeal rvas originally

heard the appellants dict not raise the question of whether the offences fell

rvithin the purview of the ATA as the law of when the ATA would be

applied was very much different. This law however, especially in terms of

mens rea, was finall;, settled by u larger bench of the Supreme Court in

2020 in the case of Ghulam Hussian v State (PLD 2020 SC 61) where in

essence it was held that there neecled to be an intent, purpose or design to

create terror and if people were terrorized as a result of the act, horvever

gruesome, this woulcl rrot convert the act into one of terroristn.

34. Learned counsel for the appellant submits that due to. this further

enunciation on the law of terrorisrn the offences do not fall with in the

purview of the ATA. Wheu confronted learned PGA antl APG have not

been able to rcbut this contentir:n. 'fhus, rve find these offences clo not fall

within the purview of the A'l'A antl lreretry acqtrit the accused of the ATA

offences,

35. Learned counsel for the appellants, undel inshuctions, has not

contested their convictions with respect to the other offences on merits

and has only sought a reduction in sentence to some reasonable extent

keeping in view the following mitigating circumstances;

)
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(a) The aPPellants were

reformation,

first time offenders and capable of

(b) The appellants are yourlg men with large families to support'

(c)Theappellantsbynotcotrtestingtherecaseonmeritshave
showngenuineretllorseanclsavedtlretimeofthecourt.

(d)ThataSPerjailroletlreappellantshaveeachservedoutmore
tharr 7 Years in iail'

36, Based on the above mitigatirrg factors learned PG and APG had no

objection to a recluction in sentence to some reasonable extent'

37. We have once again gone through tl're evidence on record and find

that the appellants were caught red handed on the spot with an Avon

bomb and an unlicensed pistol by police officials who had no enmity or ill

wilt against the appellants and hacl no reasonable to falsely implicate

them in this case ancl as such we believe their evidence which was on the

same footing, given in a natural tnanner and r'r'as not dented during crOss

examination. Positive FSL and BDU reports are also on record and thus

we find that the prosecution has proved its case beyond a reasonable

ctoubt against the appellants for offences u/s 4/5 Explosive Substances

Act 1.908 and u/s 23 (1) (a) of the Sirrdh Arms Act and uphold there

convictions in respect of these offences.

38. With regarct to sentencing based on the mitigating factors raised by

the appellants ancl the no objection given by tl're PG to a reasonable

reduction in sentence based on those mitigating factors having already

acquitted the appellants of any offences under the ATA we hereby modify

the sentences of each of tl're appellants in respect of their convictions

under S.23(1)(a) SAA to time alrcacly under gone in jail and waive off any

fine and u/s 4/5 Explosirre Substances Act 1908 to time alreadl, under

gone in jail and waive off any firre. The accused shall be releasecl ttnless

wanted in any other custody case.

39, Before parting with this judgrnent vve have noted that when

offences are challoned ancl charged the expression R/W Section 7 of the

ATA is used,ln our view Sectiorr 7 ATA is the punishrnent section for the

offence committed under the ATA and as such in order to make the

clrarge clearer and more precise the exact offence allegedly cornmitted,
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nnder the ATA should be included in the char ge, f or example, offence

under 5,6(2) (a) to (p) ATA as applicable,

.10, Both the prosecution and trial court judges when framing a charge

wlricfi inclucles sections uuder the ATA 1997 should also satisfy

theurselves that the criteria as laid down in Ghulam Hugeain'e case

(Supra) is satisfied Lrefore irrcluding ATA offences in the charge rather

than simply blinclly adc{ing them.

41. A copy of this Jr"rdgrnent shall be sent by the office to the PG Sindh

for dissemination to all his prosecutors before the ATA courts and all ATC

Judges for information.

r

.12. The appeals stand disposed of in the above terms.
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