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IN THB.HIGH{COURT'OF,AINDH KARACHI

Present:
Mr. Justice Naimanrllah PhulPoto
Mr. Justice Mohammad Karim Khan Agha

CONSTITUTION PETITION NO.D-3624 OF 2016

Syed Rashid Hussain Rizvi
Petitioner

The Chairman, National
Accountability Bureau &
03 others Respondents No.1&2

Karachi Metropolitan Corporation
Respondent No.3

Through Mr. Kumail Ahmed
Sherazi, advocate

Through Mr. Muhammad Altaf
Special Prosecutor, NAB

Through Mr. Ashfaq Rafique
Janjua, Standing Counsel.

Date of Hearing: 23.11.2016

Date of Order: 29.tL.2016

ORDER

Mohammed Karlm Khan .I. This petition has been filed bY

syed Rashid Hussain Rizvi (the petitioner) for grant of post arrest

bail on statutory grounds in National Accountability Bureau (NAB)

Reference No.27 0f 2015 The state v. Fareed Ahmed Yousafani &

others which was filed by the NAB at Karachi on L2-o9'2015 on

account of the petitioner's and other co-accused's involvement in

corruption and corrupt practices under the National Accountability

ordinance 1999 (NAO). By Order dated 18-12-2015 the petitioner

along with some other co-accused had been declined post arrest

bail on merits by this Court. The petitioner did not approach

against the aforesaid order to the Honble Supreme Court

2. In essence the allegation against the petitioner as per

reference is that he was one of the officers/officials of Lines Area

RedevelopmentProject(LARP)whoinconnivancewithotfrer
accused made illegai bifurcation of large commercial auction plots

intosmallplots,trrenamalgamatedthesameandleasedthemout

to private parties at the rate of Rs' 200 per sq' yard instead of

being auctioned at a reserve rate of Rs' 5O'0OO l- per sq' yard' In

parLicular the petitioner as Deputy Director Planning (LARP) at the

relevant time carried out various planning activities for 32 yard

plots and approved the site plans for all the plots tJrat were

fraudulently carved out of large auction plots' This amounted to a
vl
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misuse of authority which caused a colossal loss of RS

363,2OO,OOO.An additional loss of RS 36,038,196 was caused to

the national exchequer on account of non

utilization fee against plot #MC 06'Thus a

399.238M was caused to:the national exchequer'

recovery

total loss

3. The specific allegation against the petitioner as disclosed in

the said reference is that the petitioner as Deputy Director

Planning(LARP)attherelevanttimecarriedoutvariousplanning

activities for 32 yard plots and approved the site plans for all the

plots that were fraudufellV carved out of large auction plots'

4. At the outset learned counsel for the petitioner made it clear

that he was only pressing this petition on statutory grounds' He

submitted that the petitioner was entitled to statutory bail since as

per order sheets he had been in confinement for around 17 months

and no detay had been caused on his part or by any other person

actingonhisbehalfincompletingthetriat.Inadditionhefurther
submitted that co-accused Atta Abbas Zatdi who had played a

similar role to the petitioner in the land scam had been granted

bail on hardship grounds vide order dated 03'10'2016 by thts

CourtlnCPD1365of2ol6"AttaAbbasZaldlYChalrmanNAB
andassuchhewasentitledtosimilartreatrnentandshould
thereforealsobeenlargedonbailonhardshipgrounds'

5. Learned counsel for the petitioner in support of his

submissions also placed reliance on the cases of Khan Asfand Yar

wall v. Federation of Paklstan.(2oo1 PLD S'C' 607), Muhammad

Bashlr v. The State (1987 P,Cr, L.J. 2go), Muhammad Saeed

Mehdi v. The State (2002 SCMR 2821' Mian Manzoor Ahmed

Watto v. The State (2000 SCMR 107)' SanJay Chandra & others

v. central Bureau of Investlgatlon-Prlnclple of graating ball'

(2012 SCMR 1732 S.C, India), Makhdoom Javed Hashml v' The

State (2003 P. Cr. L. J.266), Muhammad Afzal Butt v' The State

(2015 SCMR 1696l, Muhammad Javaid v' The State (2003

P.Cr.L.J. 273), Munawar Hussaln ManJ v' The State (2000 SCMR

1585), Imran Amin v' Tfre State (2002 MLD l4L6l' Muhammad

Bashlr v. The State (1987 P,Cr.L'J,), and Amlr v. The State

(1991 P'Cr.L'J' 534)'

6. On the other hand learned special prosecutor NAB opposed

the grant of bail on tlte ground of statutory delay as according to
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him, as indicated by the order sheets, the petitioner's counsel had

on 4 separate occasions absented himself from the proceedings

and had caused the deiay in the completion of the trial and as

such the petitioner was not entitled to the grant of statutory bail

and his petition maY be dismissed.

7. we have considered the submissions of learned counsel for

the parties, perused the record, considered the relevant law and

case law cited by them at the bar.

8.AlthoughitappearsthatboththisCourtandotherHigh
courts have in the recent past been regularly entertaining petitions

for grant of bail on statutory grounds it would seem that this

ground is no longer open Lo petitioners in NAB cases. This position

was recognized in the above mentioned case of Atta Abbas zaidi

(Supra) which the petitioner was primarily relying upon' In this

caseitwasrecognizedthatinNABcasesbailwasonlyavailablein

hardshipcasesaSemphasizedandreiteratedbythisCourtinthe
IatercaseofsyedSalahuddinVFederationofPakistaninCP
3863 of 2016 dated 14'll-2OL6.

g. After Atta Abbas Zaidi's case the detailed reasons for the

Supreme Court only allowing bail on hardship grounds in NAB

cases in the case of NAB v Bakhat zameet (cP t542 of 2oL6

dated 26-08'2016) have now become available' Since NAB V

Bakhat Zameet (Supra) is a Judgment passed by a 3 member

bench of the Hon'ble Supreme Court and is the iatest Supreme

Court authority in respect of statutory bail and bail on hardship

grounds in NAB cases we set out below its main findings which will

assist us in deciding the petition in hand'

JUD GMENT

"Anwar Zaheer J mali c.J. Through this Petition, the

Chairman, NAB
respondent No'1
impugned order
3447-Pl2OL5.

has sought cancellation of bail granted to the

by the Peshawar High Court, Peshawar vide its
dated 03.03.2016, Passed in Writ Petition No

2. We have heard the arguments of learned Special erosecy-t11

NAB on behalf of the petitioner and learned ASC tor responoenl

No.l. The perusal oi material placed on record reveals that

,""for.A"rrt 
'ltlo.1 is the only nominated accused in Reference No'3

"i 
i-ois, under section iaig1, reaa with section 24 of ttr,e National

e"*.rrriauiuty ordinanc")"'igsg (hereinafter referred to as the
;orai"ur"" it tosg'1, su'bmitted by the Director General' NAB

Uetore the Administrative Judge, Accountability Courts' KPK

Vrl
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Peshawar on 09.1.2015, wherein on O4.O2.2O15 he has been
charged as under:-

I

"Firstly that you in connivance with others prepared 09
(nine) bogus starnp papers of rent agreements for a period
of three years, commencing from 2008 to Septembet 2OLl
with M/s. Ja+ & Bangash Hotel Kohat Road, Peshawar
claiming therEby a PaJrment of Rs. 2,43,71,712/- that
trainees in the said hotel stayed only for four months at the
actual monttrly rent of Rs.5,00,000/- including bus charges
and that you,accoutmodated students at small houses in
different areas of the city at nominal rents and thus
misappropriated an a.mount of Rs. 1,76,7L,2541- in the
head of accommodation.

Secondly that you in connivance with your co-accused Ali
Akbar, iort ** Shah (who entered into plea-bargain with
the NAEI Authorities) and Nasim Jan (who became approver
and was granted conditional pardon) also prepared bogus
invoices of J&S Enterprises. Irshad Traders and Yasir
Enterprises claiming expenditure of Rs. 1,39,62,027 l'bttt
you cannot justify the amount spent on these fake invoices
ihat you liability after deducting the liabilit5r of your, co--

accused comes to Rs, L,L8,67,7231- in the head of
procurement.

The vocational training part of the FRDP was outsourced by

Project Director to you through Memorandum of
Unierstanding (MOUs) and amount was- released in full to
your accounibut you misappropriatgd--! embezzled tlte
-fund 

and caused a-total loss of Rs. 2,95,38,977 l- b rhe

Government and you thereby committed the offence of
cornrption and cor?upt practices within the meaning of
section g(a)(vi) of the National Accountability Ordinance'
1999 punishable under section 10 of the said Ordinance
and schedule thereto and within my cognizance'"

>

3. Ttre plea for grant of bail on merits raised by respondent

No.1 in his earlier Wtit p"tition No.3545-P/2014 was rejected by

trre Higi, Court vide its order dated28,4.2015, which is avlilable

"tP"g"""79to23oft}reCourtfileandspeaksforitself.oniO. 1O]ZO f S, another petition under ArLicle 199 of the Constitution
f* grrtt of bail was,-moved by respondent No' 1 on the groun! 9f
;i.fit ry delay. The learned fiivision Bench in the Peshawar High

C;il. ivfrle-aamltting respondent No'l to bail through the

impugned order, noted down that the respondent No'l.has
,.ri.ui1"a in custody since 15.g.2014 and during this period the

;;;;;;tir" has only examined 14 out of 31 witnesses' while
-a".i"g 

ten months period of trial, respondent No'l has obtained

onty Jix adjournments' Thus, he was entitled for grant 9{ bail 9n
Ur" g.ounA of statutory delay of ov.eJ 91e year' as the offence for

;*;; h" was charged *"" ,tot punishable with death penalty'

4. Before revering to the facts of the.case as regards delay-or

ottrerwise in the proieedings of the trial before tlle Accountability

C;; ;d A" *J.itS of the frndings of t1.e learned Division Bench

recorded in the impugned order, we would tlke to make lt clear

lUui tn. provtsio-"-o"of sectlon 497, CI'P'C' are not as such

a!!ff"atf" for the purpose of-grant ofbatl to an accused faclng

.[Xig"lt"r"l uudir the ordlnance L999' However' ln

"ppiEp'd"t" 
cases, the quost-lon of delay la the couclusloa of

iirl"r,'aup""ang upon the facts aad clrcumstances of each

case on its own merlt, has beea c_onsldered by tbe,superlor
Courts oo the yardsttct of hardshtp vls'i'vts scheme of
erti.f"" 4 aad iS og the Constltutloa' Thus' lpso |@to'
.ppU"Llf"t of prlnclples for graat of balt embedded ln sectlon
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497, CI.P.C, lncluit"g the provlslon of statutory delay, ls
devoid of any legal force.

5.Revertingtothefactsofthepresentcase,wehavenoticed
that the obse=rvations of the learned Division Bench that

respondent No.1 has been attributed only six adjoumments

d;;; A" ten months period o{ trial- before the Accountability

Corrtl is result of patenimisreading of record, inasmuch as {r9ry
the perusal of court diaries of the Accountabilit5r court,, vrhich

t"u"'t""n placed on record on behalf of ttre petitioner,,through
CllrA.a. No.+aoZ7zO16, it is evident that af-ter framing of chargc on

Oi.Z.ZO|S, from O6.2.2OL5, respondent No'1 has been

irr"t**""ld in seeking adjournmenti on 16'12'2OL5' 25'2'2OL5'

oo.+.zots, 20.6.2016, 13.7.2015, -28'8'20t5, 
09'9'2015'

iz.g.zots, 20.10.2015; 29.Lo'2o15, 06'11'2015, 19'11'2015'

ol.p2oti, L2.L2.2oli, 02.1.2016, 27'1 2oL6, l8'2'2oL6 and

ig.iioto (i.e. eighteen dates of hearing)' Not only this' but even

.ft;;A;;ibJ"throueh the impugned order' he continuea-y9

"" 
J it""ti"e by seelcin-g adjggrnhgnts.on 1 5'3'20 I 6' 30'3'20 1 6'

f ti.S.iOfO ana OZ.O.ZO1Z, wfrle order sheets of subsequent dates

*e ,rot available bdfore us' It wtll not be out of coatext to
aentlon here that. even otherwlse the practlce of -mainqiliii"-.a;".i J.nr"uoas, for ascertalalng the actual 

-nerl.gd
of delav attrlbutable to the prosecutlon or the accused for the

;;;;; .i ".-p"ttog 
the iertod of statutorv delav has not

ffi;-;;r""";;tth[ cou-rt, as ever,delav on few 9t":-9f
ieartrri .t tf," instance of au accused c"' be fatal for thls
ourDose, lrrespecttrae of the actual tlme wasted oa that
;#;;i: ni"* i,"*rouhrly ln the cascs where accused ls belng

il;l ;;;; tL! otaro.nie 1e9e, whtch ls a speclal law 
-a1d

sleciflcally bars graat of batl to an accused by vlrtue of lts

"!"ti""" 
3 aad 9(b), which respectively read as under:-

Sectlon 3:
*The 

Provisrorls
notwith standin g anlthin
being in force."

Sectloa 9
"AIl offences under tfris Ordinance shall be non-bailable

and, notwithstanding anYthing contained in section 426, 491,

497, 498 and 561A or anY other Provision of the Code, or anY

other law for the time being ln force no Court shall have

Jurisdiction to grant bail to any person accused of anY ollence

under this Ordinance."

10. What appears to, be clear' in our view' from the above

Judgment is that (a) bail on account of statutory delay is not
,f4

of this Ordinance shall have effect

g contained in any other law for the time

5

6. The a discusston clearlY goes to show that grant-of

ball to resPonderit No.1 pugned order of the

learned Dtvlslon Bench of the Peshawar Illgh Court, Pe

ls result of olsrea'tlng roceedlngs before the

NAB COUTT aa ertoaeous tandlng of relevaat
thls regard. Thus' rore fact tbat ln case

accused has remalned ln custodY for a
ous of

ofrecord ofthe P

to hold that tt ls a case

eN

d of 13 months

wlll not be sufflclent of hardshiP

wlthb the Parametgrs as thts Court ln thls regard

ln the various earller Prolouncemeats. For further guldalce

tn thls regard, reference can be to the cases of l(han

w (PLD 2001 sc 607l

and
15 SCMR 1092 ).(bold added)
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available in NAB casesi; (b) only bail on hardship grounds is

available in terms of delay in NAB cases, (c) mathematical

calculations in determining the extent of delay based on

adjournmentssoughtmaynotbeparticularlyrelevantsincea
delay on even a few dateS may be fatal to the hardship application,

(d) usual grounds for hardship will apply which generally involve'

as mentioned in Atta ebbas Zaldl's case, a substantial period of

time being spent in custody with delay not being caused by the

petitioner (e) the grounds of what amounts to hardship in NAB

casesmustbecautiouslyandstrictlyconstruedastheNAoisa
speciallawpassedinordertocombataparticularevilwhichis
afflicting the country, namely corruption and (0 each application

for the grant of bail on,hardship grounds must be judged on its

own particular facts and: circumstances'

1 1. It is true that the facts and circumstances in Atta Abbas

Zaidl's case are similar to this case' However they are not

identlcal and even otherrvise the Honble Supreme Court in NAB,V

Bakhat Zameen's case (Supra), which decisions this Court is

constitutionally bound to follow, has after the decision of this

CourtinthecaseofAtta.AbbasZaidifurtherenunciatedt}relaw
on statutory bail/hardship grounds in NAB cases'

12. T\rrning to the particular facts and circumstances of this

case. The pe[itioner has been in custody for around 17 months'

The diary sheets show that he has been responsible for at leasL 4

separate adjournments (only a few of which according to NAB'V

Bakhat Zameen (Supra) may be fatal to his case)' After Atta

Abbas Zaldi's case was decided by this Court it also appears that

the situation has changed to some extent in terms of the

expedition of the trial proceedings in that 2 out of 10 PW's have

now been examined and the prosecution has submitted that it may

drop some PW's.Likewise there are now' after plea bargains and bi-

furcation of the reference, 23 accused as opposed to 38 (which

means far fewer cross examinations and as such a speedier trial)

and the diary sheets also reflect that the trial is now Proceeding on

amoreregularandfasterbasis.Soevenint}risrespectAttaAbbas

Zaidl's case is now distinguishable on its own particular facts and

circumstances from the current petition although it relates to the

same reference.
./
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13. As such based on; the case of NAB V Bakhat Zamaet

(Supra) which came after Atta Abbas Zatdi's case and further

enunciated the law on tlte grounds of statutory bail and bail on

hardship grounds in NAB'cases and the progress which has been

made in the trial in thel short period of time since Atta Abbas

Zaldl's case was decided we reiterate and flnd that ball ou

statutory grounds ls not avallable in NAB cases and find that

the petitioner has not made out a case for bail on hardship

grounds based on the current law and the particular facts and

circumstances of this case and as such his petition for post arrest

bail on hardship grounds is dismissed'

14. However, in order ito avoid the delay in the instant case

becoming inordinate, shocking or unconscionable and taking into

account the right of the petitioner to an expeditious triat the

Accountability Court which is hearing the reference is directed-to

hear tl:e case on a ddy to day basis without allowing any

adjoumments on any fliinsy grounds and to complete the trial

within 4 months of the date of this order'

immediately provide a: 
-coPY of this order to

Accountability Court for compliance

:8.\\ .r,6'\Cju
JUDGE

The office shall

the concerned

E

i

Dated: 29-ll-2OL6


