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iNAIMATULLAH PHULP I

heardbyaDivisionBenchofthisCourt,.composedofbymylearne
d

biothers Ahmed AIi M. Shaikh, ]' and Muhammad Kadm l(han Agha' J''

who vide their judgrnents dated 25'11"2}i6being divided in opinion as to the

decisionofthepetitionontheissueofterritorialjurisdictionofthisCourtto

hear this constitution petition' Case was placed before the Honourable Chief

Justice, who ordered that the matter may be heard by me as a Referee Judge'

Z. The facts of the case have been mentioned in detail by my learned

brothers in the iudgment and, therefore' the same may not be reproduced

here so as to avoid duplication and unnecessaty repetition'

3. I have had the privilege of reading tn" j'Og*""t prepared by *y

esteemed brother Mr.. Justice Ahmed M. shaikh. view expressed by my

fearned brother in paras 10 to \2is reproduced as under:

"10. We have heard the learned counsel for the petitioner'

oiatn"*r ;il*;;-e"neral of Pakistan and perused the material

available orr r"l*a]"tit " *"n* of record and not disputed by either

I*[t".}:#Irrj[l::ff:ji]lh*?n::'#',i"ffi::l'l':k
Court, nu*utpit'Ji Bench in writ petition No'1398 of 20\6' which is

reProduced hereunder:-

-t.

" After arguing the case at some length' learne.l aunsls for the

;r:,i';i""-;;'irf tntisfed iJ"n clirection ii gioen to the respondent No'1'

';'."';;;;i;i, Ministry i7 tnte'iori Ist^amabad to decide the

'<-Z-"
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L2. No doubt, this Court in the earlie.r round hnd hoice struck doun the

ntenurandum, *ri*tiW'if"' piiitii,nt-r's exit from the muntry, Lwweuer, in

toak of tle fact tn'i"il""unisty of Inwio'i Go"**'nt of Pakistan las

issucd impugned;;;;;';;''7'i tti "'a" 
of the lthme High cnurt and on

the recommendtfi;;T;G*;;ent of Puniib' we are clear in our mind that

this C-ourt n , " "li'":'ai 
iiitai'io" to'mtertain instant petition'

' For the foregoing reaso-ns' we do,not find any merit in the instant

petition, whiclt'is accor dingly dismissed 
"'

E

4. I have now had the chance of reading the judgment of my learned

brother Mr. justice Muhammad Karim Khan Agha' After tengthy discussion'

hecametofollowingconclusionontheissueofterritorialjurisdictionofthis

application dstetl 1'2'5'2016 frled by the.petitiorur No'2 erpeditiously

iid fn oreordance withlaw''Tlu request is teruble'

2. The resporudrnf No'1 ls directed to decidz the aboae-refened

ipptication q in, f,titii"ii No'z' if pending befote hiru oft" *d!!
an opportunity "J';;'i"i 

t" it"..yLiiti"y1-and an'4 other concerrud

person, strictly in o'i''frnu uiih tno' Needf'l t\ltu P*,*!!::
ten days from th' ;;;i;'';et!.y!fie! copv of tttis ordet' karned

Deoutrt AttorneyZii"i"t pi eifisni' on court's call is directed to

ir{"ri ,i ,"ipiiance of ttu ordn of this order'"

3. With these obseroationsi this urit petition stands disposed of'

Copy dasti on the payment of usual chnrges'"

1.1.. Thereafier, on the recommendahon.. of Home Depattment'

Gooernment of Puniab, *i"n'i" i"iii oppti'*ii9" oJ'M2t:faima'Ei1z'

tuidou of Ejaz urlr*ooi'toi* C"a*' Inspector/Io of the F'I'R' regiszred

against petitiorrcr, n'no l"o'--iln'pticotea' -* *'**ud in thz F'LR'

No.550/20L5 ,rg,'t"'a i'-- pi 'Wu't' Khan' Rawalpindi' impugrud

';;;;;r;;;*wisissuedbvtheFedetatGqoernment'

"7.(Page37)' In"my view since the filin-g of an F'I'R' and the opening

on an inquiry by Nd ;;;; th" NRd have some similarities as in

A;;"i bdth let the iatt rotling in a uiminal case and may or may

not lead to the case g"il;;;; f,"n*a1tts on the evidence collected

they should Ut giu""'tne same treatrnent vis a vis territorial

jurisdiction'

8. In any event as the Memorandum placgg the.ne!'tione1.:^1T"

of the ECL has been;;J bIft Ministry-of Interior the matter ts a

Federal issue and L"*ui" of the view as- found in the ]udgment that

the "take effect" t"'t;ii ";;i' and in th9 instant case as discussed

above the thitd memo";[i;"k" "ffect/have 
effect at the finnah

Internationaf ni'pott'"fu'utii *9 ltlit I find this petition

maintainable in te.ml "il"rrr,rrrJ iurisdiction and can be taken by

rhis court nowitnsi)iai"g iii-f'"i.th"'-:!t tstamabait High coutt

and. tlreLahore High;;;:;"*'oy itto haae conannent luisdiction'

s.

Court
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SAVITRAMMAversusCICILNARONHAandanother(1989MLD1133)

[SupremeCourtoflndia]andGIoRGIoBEVERLYHILISINC.versus
COLGATEPALMOLIVEPAKISTANLTD'andanother(1999M|-D3773)

IKarachi].

7. I have carefully heard the leamed counsel for the parties' perused the

judgments of my learrled brothers and case-law'

8. Tl'Le Iaw ahd principle ; the point of territorial

jurisdiction/concurrent iurisdiction of the High Court has been examined at

length, in the case of LPG Association of Pakistan tlrough Chairman versus

Federation of Pakistan through Secretary' Ministry of Petroleum & Natural

Resources, Islamabad and 8 others reported in 2009 CLD 1498' Relevant

portion is reProduced as follows: '

.6,FromtlujudgrnentscitedattheBaronbotht}usides,t|tepor.tions

tuhereof haoe a*i'"?iit'ly teproduced' tl,u follnwins ratio is deducible:-

(A) The Federal Gwernment or any body poli.tic or a cworation ot a

statutory-;;';;";tyhaaingexc[usiae-residenceorlocationat
lslantabad tuith no offce at any other place in' any of the Proainces'

- s hall still be fuenud'io function sll oaer the country'

\r

\

'-,1

,,i

(B) If sach Gorsernment, bo'dy or autloity Passes any order or

iri'tiit , in action at Islamabad,-but it affects the *aggrinedparty" at
';;';k" 

";il"r 
thsn the Federal ccpitat' such party shdl haae a c&use

of action to agitate oiii' nit' 8n(an9e.'uithin the tenitoial

irit"ir*""tf;i; iiy; c"*t in uinicn said order/action has fficted

him

be affected,

(C) This shntl be moreso in tLu cases uhete a patty is 
-aggruaed 

ol a

l"liririir'l"ttrurutnt 6nctuaing any ruIes' etc') 
-on 

the ground of it

being ultra ttires, becaux tlu Zause to sue against that laur slull

accrue to a person at tne plarc tuhere his'ipl'!t.,\'been fficAd' For

irr*t'r,'if'a law is chaillntged on tlu.ground t,hnt.it is confiscatory in

iii.[r,-' rio,tto|titte of the findamentel- rights to ptoper!; P'*:*"'
associntion etc. and ,,y''ii hss bien piarcd upon such a right by a

laru enforced at Istamablad,-Uiiia"t llure' it.un also be challenged

Tr:trniiii, iliidiction "iin' 
iUn &urt' where the right is tit<etv to

In tltis context, illustrations un be giaen, that if some duty/tax has

';;r;";r;it;;;; 
upon tht tt'ithdtawal-of thr amounts bv the account

h"ldr;:;'i;;;, [v,ri, aonx- account'and the .aggnayd 
party is

nuintaining the account at Lalure' thouglt the Actflaw has been

passed at lslamabad, y't'ni' igit' being affl,cted .whete 
he maintains

'ii"**ilr"itononil,"l'" ol'o io' 
'o*pittitly 

initiate a writ petition

in Lqlwre besides t'to"oioi ii|' iintti otto bi true for tlu oiolation of

any right to profession,' i1Ui"i i""ducted by a oerson at I'ahore'

obaiouslll in tlte sttuatL;:'fi shall haoe-a ight to seek thr

<4 @---
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this score as well."

5. At the very outset, learned counsel for the petitioner contended that

thisCourtdoeshavetheterritorialjurisdictiontoentertainthepetitionas

cause of action arose to petitioner to agitate her grievance within the

territoriallurisdictionofthisCourt.Itisalsocontendedthatthepetitioner

resides at Karachi, she wanted to go abroad from Karachi Airport to fulfill

3

?-.38

g. Learned AAGP also contenaed tnat the petition-was not

maintainable as it had not been signed by the petitioner rather by an

uauo.ut" instructed by her on hei behalf and as such it warranted

dismissal on this count alone' In this respect he placed 
-reliance 

on the

tndian case of smt. svitramma v civil Naronha (1989 MLD 1133

S-"ptutn" Court of India). As is well9o* the Indian cases are only

of persuasive authority and not binding on us' He did not produce

ur,y, futirruni authority on this point' Even in the Indian case' which

concerhed a contempt petition ai opposed to a Constitution petitiorl it

was held that althoujh the petition was rejected the defect was in

effect curable by the p6Utiott"it filing their own affidavits'

10. The question therefore emerges whether in our constitutional

iurisdiction, bearing ii mina the h-istory of this case as alluded to

'}i;;;* [""ia,, reject the petiti;n- because the affidavit had

,,ot U""r, filed by the petitione' *h"t in fact that petitioner' who is

based in Karachi could very easily cure the defect within days' In my

ui"* tf,i, wou{d or,ty t"*" to'furtheg del3l the r.natter gsqli{tf
t*pi"g - view the ilonourable Suprelme Court order to decide the

*ut't"t:?*p"aitiously * Oa'rO'zorO' Furthermore' I view this defect as

^ 
i".n"i.ifi,y u"a lnu iu* has always preferred a matter not to be

;"f;iltiechnicalities but decided on merits. I have also kept in

view the chronology of events which have been metered out to the

p"iti."". "t 
*.rut""d eu'ti"r in this order in her attempts to leave the

L;;;"y and travel abroad in order to carry out her profession' her

constitutional rights guaranteed by the.Constitution in this resPect

and the requiremeni that we must do complete justice. h.:*
constitutional ;rrisai"tion *here often the might of the State is pitted

;;;J;h"-itiuia'ur'-in such situation' is the Court supposed to

close its eyes and 
""'l'io 

iftit *ubter and wash its hands of the matter

", 
-"pp*La 

to doing complete i"-ti:g under the discretionary

constitutionaf ;urisaiiiioni N"i'f'"t do I think so nor do I consider that

the citizens of the State would exPect us to do so' As it is we are under

Oath to Protect tf,e rights of tne citizens as guaranlged under the

Constitution. W" a'o 8u*ot ignore the mala iide which was found

;;;il il ,"rpo"a""i towaris the- petitioner in the order which

amongst other reasois'il ; us striking down the second memo by

the Order (antt directiigin" tn" name of tlu pehtioner should not again be

out on th! ECL,uitnoit'tii p***ti'i of titis C'outt so as to ruoid any
,iliriii 

irunl" )"rilii "" ,n" part of thr res^ondent uhidt direction was

- 

completety ignored W-iW "ri""iioi 
ittpit nr.k hoahtg fult .knoutedge 

of it)

and as it wouid upp"* o*" agaiS the potential malafide conduct on

behalf of both the respondent;d Government of Puniab in respect of

third memo which #htli;; to shortly T thi" order' As such for the

reasons mentioned "i'*" 
i r,"ra this petiHon to be maintainabre on

.+ .q.-
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hqr contractual obligations and to see her ailing mother at Dubai but she was

not allowed as her name has been placed en Exit Control List (ECL)' Learned

counsel for the petitioner further argued that prior to the filing of the instant

petition name of petitioner Ayyan Ali was placed on ECL' two times' She

filed petition before this Court, the same was allowed. Federation of Pakistan

filed appeat and judgment of this Court was qlflrntained by the Honourable

Supreme Court of Pakistan. Mr' Khosa furthei argued that Miss Ayyan Ali

has appeared before this Court in the petition and owned its contents' In

support of his contention, he has also referred to the application under

secrion 151 CpC dated 02.01.2017 filed by Mis.s Ayyan Ali. It is arso argued

that the petitioner cannot be deprived of her fundamental rights on

technicalities. Lastly, it is argued that name of petitioner has been placed on

EQLforthirdtimebyMinistryoflnterior,formalafidereasons.lnsupport

of his contentions, he has relied upon the following cases:

1. Wajid Shimsul Hassan vs' Federation of Pakistan through Secretary

Ministry oiittittiot, Islamabad FLD 1997 Lahote 617)

2. Kh"" M;;;; Mahar vs' Federation of Pakistan (PLD 2005

Karachi 252)

3. Mian ayal Anwar vs. Federation of Pakistan through Secretary

lnterior and 3 others (PLD 2010 Lahore 230)

4. Nazir Adeniufu t"' itfu*ic Republic of Pakistan through Secretalry'

Minisrry 
"f 

i"itti"t, Islamabad *d 2 otftttt (PLD zm3-Sindh 186)

5. Farrukh Niaz vs' Federal Govemment of Pakistan (PLD 2006 Karachi

s30)

6. Mirza Muharrmad Iqbat Baig vs' Federation of Pakistan & Others

(2006yLR279n _!- r,_^:^^,. rrrroaaoar r
7. Higher Ba,*io" Commission through Proiect Manager vs' Sajid

Ariwar and others (2012 SCMR 186)

8. jehangir M";;;ti Cheern: vs' Government of Pakistan' Ministry of

Lrterior *t-"gft Suo"tary and 2 others (PLD 201-5-Lahore 301)

s. cer" 6etaj r.awe' rta"ti*uf tl'oph A^ToT"I].s' Pakistan through

- Segetary Interior and others (PLD 2014 Sindh 389)

10. r'rrrr,u*J etr; Kh* u"d 9 otttttt Vs' Federal land Commission

throughlt'c-t."i'^*,Centra'Isecretariat,Islamabadand3others
(PLD1976 Pesh 66)

11. Tlading C;;;;;"" of .r-a\isan 
(Pvt') Ltd'^v':i*:y Agr*

Forestry c;;;#; (Pvt') Ltd' and another (2000SCMR 1703)

6. Learned Additionar Attorney Generar of pakistan argued that this

Court lacks territorial jurisdiction to hear the petition as impugned

Memorandum has been issued by Ministry of Interior Govemment of

Pakistan on the recommendations of the Government of Punjab in pursuance

of order passed by Lahore High Court' Rawalpindi Bench in Writ Petition

No.139g/2016. He further argued that petidoh is not supported by affidavit

of the petitioner verifying its contents' Learned Attorney General opposed

the petition. In support of his contentions' he relied upon the cases of Smt'

:...'
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enforcenre'nt of his right in any of the ttuo'High Courts'

(D) On nccount of the abooe, both tlu lslamabad and Lahare High

iourts shall haae the concurrent iurisdiction in certain mattets and it

inal not'be legalty sound or oalid to hald that as the Federal

Copernment eti. risides in Islamabad, and operates f'ry Y*' '.fu
,ttoitia order/action has also emanated from lslamsbad' therefore' it is
';;;;;;;;;p;ii 

uist Court uhich shitt possess the iuisdiction' rhe

dominant purpose m such a situation shall be irreleaant' rather on
"rrrr"'", ,i in[ rule of cloiu, the plaintffietitioner shall haae the

right to cioose the forum of ltis cofluenience"'

Y

f

g. As regards to the territorial jurisdictiott lf thi' Court is concerned' this

CourtinthecaseofGen.(Retd')ParvezMusharafversusPakistan'through

Se.cretarylnteriorandothers(PLD2014Sindh389)entertainedthepetitionof

ParvezMusharaf, his name was placed on ECL by Ministry of Interior' as he

was facing trial befoie Special Court' constituted under Article 6 of the

Corrstitutionatlslamabadanddifferentcriminalcaseswereregistered

against him in different .provinces' Relevant portion of the judgment is

reproduced as under:r

" 37, NJ611r 1os tpould like to take the issue of te-rritoial iutisdktion' Leatned

Attorney Crn;ot-'n-rg;d fuat this-court iqcks territorial juAsdiction' At

present tt , prtitioi'"i' residing at Karachi though temporarily but it is also

a fact that y lr, ,,ii*t''''*ii 7'oiko'ochi'.he ruouli not be allowed to moae due

to his name on E'C'L' The respondents Nos'3 and 4 are the Ditector'and

Additional Director F'l'A' (Immigration)'posted -at 
Karachi."It is also a

ntatter of recora"tnotii ii/' "it 
the frst time or the first 6sss uthich this court

or we are ,nt,,toii'g on'ii' qu'lt'ion of E'C'L' but this coutt in numbet of

cases not orty ,:'i"iiined the'petitions but also passed orders for remoaal of

' tlrc no*, f,oni i";'-;'-'i" this case also' the'orders zoere passed by the

Ministry ol tnt 
'io' 

ot Isilamabad like.other cases but since it is a matter of

tiberty of a p,,"n nn'a infringement o7 t''it funAo*ental right' no austere or

rigid,ie*on ir' t'it in oL niln teriiorial'iuisdiction of this court' Clause

(a) of sub-Art,;;i;:;; *iir' tgg of.the Cbnstitution tucidtv enaisages that

ott the opptirot'ii-'i nny ogg'n"d .p?rtv' 
the High Court may direct a

person perfor*ing ririrtlrii thi"territori.al iirisdiction of the court, functions

in conrrcction"iirrt,,'rnr'rtt irs of ttw'Federation, a Prouince or a local

nttttrority, tr,r+i'; O;;" lo'rnq aiything-he is n2t.y?ytted,by--lnut to do' or

to do anything' h' ii" 
"qui'e-dEy 

laro toio' The High Court can 
'also 

declate

thnt any ,rt dr;:; ;; p;;rii*g -*k " 
rpithin the teiritorial iurisdiction of tlrc

Court by , pu:ro, pl4orming"functions in connection with the.affairs of the

Federation, , ;;;"i;l; r,;"rii,a authorihl has been done or taken tpithout

lawful authonty" i:'iit-"7 no-legal.ffict'"lf a stringent or inflexible aieru is

tnt<en on ttu ;L;;';;;;';lr':Lrl *ii ontv-the High Court 
,a-t--tstanubad 

is

competent ,' 

";;;';;'i:";::,!'::.::::::::r,\fr2\:Hi;?"X'::"' 
:i;rlrr?,i,;',

in the country can talce uP atly.o:u! oJ

Federation is located nt lslannbad. It ii not the case that order passed under

the Exit f"'*";;;;;;" icontrol) ordinance' 1'98L does not apply in the

proaince of sin'di or this'is not tlu cnse that tf the petitio.ner ruants exit frorn

tlrc territorial i'u'i'di'tion of this court' he rpould not be stopped'

-<7!\-::-*.-;
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38.Intlrccacereportedin2009CLDl.498(LPGAssociationofPakistn
i. Federation of Pakistan). lt uas held thtt the Federal Goaernment or nny

body politic o, o ,orporotion or a statutory authority -hal'ing 
exclusitw

uriarhu or location at lslamabad uith no office at any other place in any of-tii 
piorincrs, slnll still be deemed to funcion all wer the country. If sucl

Goaernntent, body or authoity pass/l,any order or initintes an action nt

Islamabad biut n"affects the "iggriarcd party" at the place otlur tlun.tlu

fiirro,t Cnpital, sicn patty t,*:tit'oo' a cause of action to agitate about hb

sriet)anca within the teriioial jurisdictionwf tiu Uig, C-ourt -in 
wljch said

Z:;;;r/;;r;;'"t;" ,n r*i ni*. in tlu 
'no 

i7 Muhammad Astam Kttan the

iiarrot Land Coimission was located out of juisdiction but desiring to

perfornt some function riiil,in t'mtorial jurisiiction of thnt High C'ourt' so it

'r,,ir youna aienabte b S; ?4tit juisdicion.In the case of Al-IblaghLimited'

Lahore it uas held that t apfught board performing functions in relation

i ii ,lrirt of Federation ii oit pn'inces' so that any- o1del ra1se!..in

*titio"lio any'pbrson ii any four prwinces utould giae'!'Sh,*':{-*?.',
Proaince iuAialiction to tuai'tht case' In tlu case of 

,Ghufm l:'y:^?::'"'
and othe'rs objection tuas taken tlut PTV Headquarters -is located. at

IslantnbadbuttlrctearneaHighCourtofBalouchista"foulqtheuri,t.petitton';;;r*';;;;;;1tn" 
groi"aThot the prv h.os its nBtwork in Batochistan. In

in" irr. ,l rrrairg"Coiinotinn of l'ki:to!' the relief uas claimed against

the corporatton ss pell'*"'i'i"i 
'n" 

F'*:.olo" so'it was-found that tlu

*urtrLt Karachi anA natoaliindi (Lalnre High court) bothlwoe concurrent

iurisdictiott. t, ttn ,ari oi-'iec,to'Belsrus Tiactors it was luld that all the
,fir'*"ro'i""irt iiri-ire extrcising.iurisdiction under Articb L99 of tlu

&'nstitution in respect of decisions/ oidets made by the Fefuration'

39. Tlrc learned Attorney C*neral fiuo.ted the case of Sandalbar

i*t *r'r7, ip,ii"Lra-.',iii'i7'* "pned.'to.by 
the hon'ble supreme c'ourt

in tlu case of Kurraru'l;''1''';i' @ireported case)' ln the case of Sandalb:ar
' 
i:,r' iiiri r' non' bte Suprenu Coutt had obxnted thnt against the assessmen t

ordzr passed ot xnralii,"-peition' "' filed .at Peshnwar or Lahore ot

i*,,,$iraio,M"u!;.b1,,':l!:,|#r:,#H;',"f;;ffiYi::,W::1tr!T,
under which Par[iculat
ruas held ttut ttte ,ou*\ol ir'ril rnt iis tht dominant obiect of fiLing tht

i!i, jit*io" nnd in the sandqlbar case the dominant object utas not to pay

regular duty assessed at Karachi so letae was refused' Etten in the case of

Sandalbar guiding p""'aii'ii to see the dominant obiect.In tlu case in

hand, the dominant ,iir!.i i, not to challe.nge. any lny T il" ,:t:t:T:,!:
'"7i* 

i*tra against tli-petitioner but the domirwnt obiect is to get free fiont

thz clutches of E'C.L.7'ii''"'li''ai't t'lu,petittorur wants to exist from the

territoriat iurisaiction of ii i"ri fi witi not be slloued until his namz is

remwed from E'C.L. ;i"';;-e'il1i"t1't abode at Karachi' the partial cause of

action is also accrued it Xnrochi where tlu ru7o1dents .N11,!::-1-1*'
performing their duties "'niti 

e'a'*fion of iokitton is performing its

functions all ooer P,k;;;,;"ce tt" uign'c'ourts at Kararhi and Islamahad

both hntte concurrent l,iiiaii'iion in thiJmaficr' The obiecti-on of the learned

Attorney General to tin'iitoaal iuisdiction of this court is misanceioed.

40. As a result of aboae discussion' this petition is admitted to tegular

lrcaing and disposed of in the follouting terms'--

(n) The Memorandum No'L2/74ft'0.13'ECL' dated sth April20L3'

Pbri";";;''-';;; 'i C':*.*.t (retired) Peraez Mushanaf on
'Exist'Control 

List is sttuck doam'

'!}
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snch an appeal,/truiezu being receioed UV t-nY U1ni9!1 of In,terior so

that the 7id11s 67 ret'ietut'W'l is meaningful and effectute ratlur tlmn

illusionnry or rendered redundant'

-92.Wenlso,basedonttufnctsandcircamstancesoftltis.particularcnse'
set aside and strike dlotun tlu Memorandum as being passed tuithout laruful

authority and tluyefote being of no tegd effect on tht follonting grounds:

(a) The petitioner had no notiu of the Memorandum' ttthich zrtas rtot

Unsea on i sp,aking order tohich is a requirement unde.r S' 24(A)

of the Geneial Cliuses Act' 1897 and she ruas dePritnd of hct

iigfrt to effectioely apped the same and

(b) The Memorandum zoas pasxd contrary .to. 
the FC! lolicy 

relied

upon by ttrc feaerat Goa'etnment tohich did not includz the ffince
of smuggling'

93. We therefore direct the Ministry of Inteior to immediately remwe tlw

name of tle pritioni, Vo* the ECL ini attpzo her to traztel abroad if she so

desires.

94, This petition stands disposed of in tltt abwe terms"'

'IL The Federation of Pakistan tluough Collector of Customs' Model

CustomsCollectorate,IslamabadfiledGvilPetitionsNos'781and896of

2016 against the judgment dated 07'03'2016 passed by this Court in C'P'

No.D-7769/201'5 Honourable Supreme Court by iudgment dated 13'04'2016

dismissed the petitions for the following reasons:-

"5. Respondent No'1, no doubt' has been charged in a case

mentioned above which is still pending adjudication in the comPetent

Court of law. But *"'" p""atttcy of icriminal case cannot furnish a

justification for prohibiting her movement' It has never been the case

of the petitioner's that the"respondent is involved in any of the cases

tisted in Rule 2 of the Exit irom Pakistan (Control) Rules' 2010 in

general or Rule 2(1)(b) in 
-particular' 

iirasmuch as she has not been

charged to have "mfl"t"aa 
hrge govemment's funds or committed

institutional fr""J. i; th" absunl Jf utty such alleg.ations' we don't

think the respondent's movement touid b" prohibited under the

- Ordinance or tt " 
n"f* mentioned above' We' however' don't agree

with the *g"*""i of th" I"ut"ed Sr' ASC for the respondent that

remedy Uy *oy 
-oi 

'"'i"* 
is ina'dequate 9r illusoT^ because sucl-t

argument *oii ,*a ," defeat the leiter and spirit of section 3 of the

Ordinance. S";h ;g";ent would also tend to defeat the letter and

spirit of Article lgg"of the Constitution which provides that, "a Higlt

Court may, il tt ii*'tiipi thnt no other adequate remedy 
.is 

prouided by lmo,

on tln aVplicail;; ti';y aggneued'party' malce an otder"'The words usecl

in the Articte car{not"bJ"lightly ignored or overlooked. Though we

dontfeelinclinedtoreca-lland-rescindt|ereliefgrantedtothe
respondent Uy tn" High Court on this scor6 at this stage' when we

don't see any tenable"ground for prohibiting the movement of the

respondent, all the ,u*f *" would not approve of bypassing a forum

provided bY law.

!

Y

I

_<-7+



10

Zt-t s
-,-

6.TheapprehensionofthelearnedASCforthepetitionersthat
where the ieipondent has been charged for committing serious

offences as mentioned above, removal of her name from ECL would

amounttolettingheroffforgood,ismisconceivedasdespite'removal
of her name frJm ECL, hei attendance could still be enforced or

dispensedwithbythetrialCourtinconformitywiththerelevant
provisions of the Cr.PC.

T.Forthereasonsdiscussedabove,thesepetitionsbeingwithout
merit are dismissed and leave asked for is refused"'

13. Again name of petitioner Ms' Ayyan Ali was placed on ECL and

secondMemorandumdated19.04.20l'6waschallengedbeforethisCourtin

Contempt Application No.10280/2016 in C'P' No'7769/2015' Vide orders

d.ated 02.06.2016 second Memorandum dated 19'04'2016 was struck-

down/set:aside by holding that it was based on mala fide'

1,4. In the present case, record reflects that in earlier two rounds

Memorandum controlling petitioner's Exit from the country has already

been struck down by this Court, it was held that this Court had territorial

jurisdiction in the case of petitioner concerning ECL' Mere fact that Ministry

of Interior, GovernmEnt of Pakistan has issued impugned Memorandum in

pursuance of orders of the Lahore High Court Rawalpindi Bench' on the

recommen,lation of Government of Punjab, is not suJficient to hold that this

Court has no jurisdiction to entertain anl decide the instant petition'

}.

\

,)

Moreover, Lahore High Court Rawalpindi Bench in Writ

No.1398/2016 has not clearly directed to the Ministry of

iovernment of pakistan to place the name of petitioner Ms. Ayyan Ali on

ECL. Orders passed'by Learned Lahore High Court Rawalpindi Bench in

Writ Petition No.1398/2016 are reproduced as under:-

Petition

Interior,

'!
I

"After arguing tlrc case st some ltngth' learned aunsels for tlu petitioners

ii 
-ti,rt'itfira 

iJ a direction is gioen to. the respondent No'f i'e' Secretnry',iii"iii'"it 
lt rion, tstoinauito decitu the ayptiwtion datety1.2.5.2016 filed

iy int yittih""er,No.2 erpeditiously and in acirdanct ttith lau' This request

is tenable

order of this C-ourt

--^ 
q 

"--

2. Tlu respondent No'l is directed to decidt tht abaae-refenecl

tr1rpti*iiin of ihe petitioner No'2, if pending before him' after giaing an
",itipii""itV'of 

hea,ring ta the petiio.T'!'?"7 !"' other concemed persoin'

strictly in nccordsnce r,'iittii"'iiiApt shttl 
.be"done 

uithin ten days front

tlu date of receipt o1 cer'ipa 
'opy 

iJ rl'* order' karned Deputy Attorney

General for 
pakistan o" rii-t,i *it ii directed to ensure the compliance of the

t
-==:

tl
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3. with these obsentations, this r.orit petition stands disposed of' Copy

dasti on tLrc payment of usual charges'"

15: As regards to the territorial jurisdiction of this Court to hear this

petition is concerned,'according to Memoiandum dated 15'06'201"6' the name

of the petitioner was placed on ECL by Ministry of Interior as she has been

nourinated as accused in F'I'R' No'550/2015' registered at police station

Waris Khan, Rawalpindi. It appears that placement of name of petitioner on

ECL was in pursuance of order dated 17'05'2016 of Lahore High Court

Rawalpindi Bench in Writ Petition No'1398/20L6 and on the

recommendations of Home Department, Government of Punjab. Admittedly,

Ms'AyyanAliisresidingatKarachi.Sheneedstotravelabroadtofulfillher

contractual obligations, being a model' lt is als a matter of record that third

time, her name has been placed on ECL without the prior approval of this

Court.ThisCourtforthel'ttimeentertainedherpetitionandstruck-down

Memorandum of placing her name on ECL' Honourable Supreme Court

upheld the iudgment bf this Court' Claus6 (a) of Sub-Article (1) of Article 199

of the Constitution envisages that on the application of any aggrieved party,

the High Court may direct a Person performing within the territorial

julisd.iction of the Court, functions in connection with the aJfairs of the

Federation,aProvinceoralocalauthority'torefrainfromdoinganything'he

is not permitted by law to do, or to do anything he is required by law to do'

The High Court can also declare that any act done or proceeding taken'

within the territorial jurisdiction of the Court' by a person performing

functionsinconnectionwiththeaffairsoftheFederation,aProvinceora

localauthority,hasbeendoneortakenwithoutlawfulauthorityandisofno

legal effect. If a stringent or inflexible view is taken on the question of E'C'L'

thatoniytheHighCourtatlslamabadhasjurisdiction,thenitwouldmean

that no other High Cpurt in the countrf can take uP any issue against the

FecleratiorrontlrepleathatFeclerationislocatedatlslamabad.ltiSnotthe

casethatorderpassedundertheExitfromPakistan(Control)ordinance,

1981. does not appiy in the Province of Sindh or this is not the case that if the

petitionerwantsexitfromtheterritorialjurisdictionofthiscourt,shewould

not be stoPPed,

16. In the case law relied upon by my brother Muhammad Karim Khan

Agha, J. it is held that Court has to see what'is the dominant object of filing

of thg writ petition' In this case of Ms' Ayyan Ali dominant object is to get

t

.l
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free from the clutches of ECL. If petitioner wants to go abroad from the

territorial jurisdiction of this Court, certainly she will not be allowed unless

hernameisremovedfromtheECL.AsthepetitionerresidesatKarachi,

cause of action accruecl to her at Karachi. Concept of access to iustice means

accesstojusticeatdoorstep,Petitionerhasrighttochoosetheforumofher

convenience, where her rights have been affected' Mere pendency of a

criminal case against the petitioner at RawalrPindi cannot furnish a valid

justification for prohibiting her movement' Moreover' she has not been

charged to have embezzled a large Governments funds or property' In the

impugned memorandum, it is mentioned that name of petitioner Ms' Ayyan

AIiisplacedonECLon15.06.2016,inpursuanceoforderdated17.05.2016of

LalroreHighCourt,RawalpindiBenchintheWritPetitionNo.l39S/2016

and on the recommendations of the Govemment of Punjab but in the order

dated 17.05 .201'6 of. Lahore High Court' Rawalpindi Bench' no such

directions have been issued.

TT.Itisamatter"ofrecordthatthisCourthasalreadyentertained

constitution petitions on the question of placing narnes on ECL and have

passed several orders for removing of names fr.om ECL'

ls.Mr.SalmanTaiibuddin,learnedAdditionalAttomeyGeneralof

Pakistan further argued that the petition is not supported by the alfidavit of

tlt petitioner, verifying its contents but her counsel has filed affidavit in

support of the petitiop, the petition is liaLle to be dismissed on this ground

alone. My learned brother Muhammad Karim Khan Agha, ]. rightly came to

the conclusion that petition is maintainable' ln paras 9 and 10 of his order he

has mentioned as follows:-

I

Y

'g. Learned AAGP also contended that the petition utas not maintainable

as it had not beeqsigneaii ii p'titioner rather by an adaoutt instructed by

Iur on lur behalf and as si'ch ii tuarranted dismissal on this count alone' ln

this respect he ptaced,iliiiu on tlu lrudian ry of SmL Saitramma V

cioil Naronha (L989 iLi ii'si supreyg c-ouri of tndia), as is well

knoutn thr lndian cases on'i'tV of persuas-ioe authoity and not binding on

us, He did not produce""i ilit'L"'i aufhoity on tiis point' Etten in tlte

lndian case, tolriclt conierrii o,ontmpt-petition as opposed to.n

Constitution petition, *''"'i" iia ti'hat aUlaign'ila petition tuyl 
'reil,cted 

tlrc

iiii'ir;rt i\ffect cu*uteiy ttu petitionetttrli'gtheir oun afidraits'

1,0. Tlu question tlurefore emelpes u-tlether in our constitutional

iuisdiction, bewing i"'n'ii in" hiti;ty of tt11s.use as alluded to ohoae' we

' ;;,' ;;;;; ;:" ;i' *in i,ii ii" i"o "'ki o1tran'; t hsd no t b een fte d bv the

Trrti'ii,iii i" 1,,i"ti"ii'\iiio"'' 'ut'i'i' 
based in Kaructri coutd aery

1

c
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easily cure tlu defect ruithin days' In.my.aiew this would only serue to

1ulti", delay the intter especia\y keeping n aiao thz Honourable Supreme

Court order to deciie ttu matter ixpeiitiiusly on 03.L0.201.6. Furthermore, I

uietp this defect as a teclmicali$ irya t\ laar has ahoays prefened a matter

int to be defeated b,y techtnicatities but decided on merits' I haoe also l<ept in

oieu the cwonologi if nents ruhich haoe been metered out to the petitioner
- ,', noiotetA eartiir"iilin, ori, inher attempts to leaoe tlrc.Country and

trauel abroad in oriil to urry out her profession' hsr constitutional ights
'guiront 

ra by ilfe Cons'titutiin in this respect and the requirement that ute

must do complete litii n our constitutio.nal.iuisdicti'T yy::":{* th'

ntight of the Stttte'i- pit"a ogoinst.tlrc indioidual' In such situatton' is the

Court supposra to iioi it' eyZs and ears.to this matter und wash its hands of

tlu rnatter ot op[iii to ioing aryllte. iustia under -the 
disnetionary

constttutional i"ariirti"il ir,iilr", ao t tttint so nor do I consider thnt tlu

citizens of *e Stote to'ila "pu' 
us to do so' As it is we are undet Oath to

protect the rights of the citiztns as guaran4ed under the bnstitutbn' We

also cannot igrt; in i';i ia' "fii'n 
toas found against the respondent

tourards the petition'tr rr-'tn"'orag uhich amongst other reasons _lead 
to us

striking dorun the';;;';;;;;; ;v ilu ordet @nl directing ttut tlu name of

tlrc petitioner th";;;;;; ogoin ai p"t on the ECL aithoui the permission of

tlis Court ,, ,; i'i ,,'oii"oiy Tuitnu matafide mnduct on ttu part of the

respondent ,ulrirn ii,,'tii" iis' completety ignored 
.by 

tfu 'yfyfit 
despite

tdnt haoing f"u;;;-;;;8; o7 i1l iyq.i.it tooutd- appear once^again the

piotr"irt kfuar-ii"autci on'behntf of b.ot! tlu respondent snd Gwernment

- of punjrl in ,rrprri'of'tititd memoiuiirl, t shall turn to shottly in this order.

As such for the";;;r:;'; ;;iioned aboae t hotit this petition to be

maintaiiabte oy this score as welt"

19. I agree with my learned brother Muhammad Karim Khan Agha' J'

that the petition is maintainable' Miss Ayyan Ali has owned the contents of

theconstitutionpetition.ShehadalsofiledearlierpetitionsbeforethisCourt

forremovalofhernamefromtheexitcontrollistandappearedbeforethis

Court. Moreover, petitioner cannot be deprived of her fundamental rights on

\

Y

technicalities

20, For the above stated reasons, l am unable to agree with the opinion of

my learned brother Ahmed Ali M' Shaikh' J' that this Court lacks territorial

:

jurisdiction to entertain the instant petition but I agree with my learned

b?other Mohammad Karim Khan Agha, J. that this Court does have

territorial jurisdictioq to entertain this'petition' My brother Mohammad

Karim Khan Agha J. has come to following conclusion:

'37. In sunmtary, based on tlu aboae discussion' I thetefore:

(a) Find that this C'outt does haae the territonal jurisdiction to luar

this petition and it is maintainable'

@Lstrike kp7p1y'set nside the third memo dated 1'5-06'2016 since it is

basecl on malafide'

I

-<d*
\

1
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(c) Strike clown/set aside the third memo dated 15-06'201'6 since it is

based on bias.

(d) Strike doron/set aside ttird memo dated 15-06'20L6 since it has

been mahrtdeltl and biasly passed in ttiolation of Atticles 2(A)' 4'

5, g, 10(i), li, ts, rc and 25 of the Constitution'

(e) Direct the respondent to immediately^witha,ut o,fy d:!:y,:*o"
the nnme of-tie pehtioner from tlrc ECL tuithin the next 48 hours

failing tuiich he' tuill appeir in person before this Court to explain

lis non-coruPlinnce'

(fl Dired tlut tlu nanrc of tlrc petitigner shall not again be placed on

fCf ruiti'out-the prroi appioual'of this Cour-t to.ensure.that rt is

not placed on the ECL on'account of b:"'Tf,l:t*: discimination

or otLrcr "ti"i"' 
*oa'es (as rue haie found it to be so placed in the

prrtl o'i"i'' o"ty to pliced on aalid legitimate bona fde legal

' reas?n1.

(g) Direct tlte Ministry oflyteigr.to comply uith 
-the.directions 

as set

out nt pi'i'';l;"; 62 of the ludgient which haa'e.reqched

fin,tity a''i o" 
'''t 

out beiot' for ealx of reference within 3 days

of the date of this order:

0 We hereby direct the Ministru of Interior to place on its

'"a'ii)''it 
tnott'p"iont tpho ire currently on the ECL and

"'n'" 'i'""ini"i|tet 
added to the ECL tuithin 3 days of thei.r

additioln"'i"'ig '"itn 
details of their CNIC' address' fath'er's

,on , ona i'|\'mation as to ihat steps may be taken by thent

to aPPeal/reoietu such decision'

(li) In addition the Ministty of lntetiot is futthet directed to

eresure that each and eaery effectee tuithin 7 days of his/her

'*n"u';i'os 
pl';;';;" r'iL'ii'u*'d tuith a hatd copy of the

t t *o*oi'k bgether tuith a sPeaking ?'q' as to uhy he/she

h"'';;;;"'it'-'fio"then'craiatheptocedurefor
nppeal/reuiero and to en.sure that antl such reaierp or appeal

' f n'*'ri'""'*'p'o*ing o'a" is heard iuith a right of personal

t"n''iiio o)'i'a"iatA roithin 30 days of such an appeal/reuiew

,s:'li't"i'l'iiiif,'[ ni""*t oit'ti'io' so that the ight of

vsl'is1p/appeal is mean'ngfil 
'and effectiae rather than

ilh'tsio'nary or rendered redundant'

21. In my considered view' my brother Mohammad Karim Khan Agha' J'

has correctly appreciated the factual and legal position of the case' Case law

has also been rightly applied on the crucial issue involved in the petition'

Mala fide on the part of the Ministry of Interior' Government of Pakistan by

placing the name of the petitioner third time on ECL has been highlighted in

cletail in Paras 26 io 28 of iudgment' My brother rightly came to the

conclusion to strike-down/set-aside 3'd Memorandum dated 15'06'201'6

basedonn'ralafidesandissuedinviolationofArticles2(A)'4'5'9'10(A)'

74,1'5,18and 25 of the Constitution of Islamic Republic of Pakistaru 1973 as

sucl-r, petition sirouid be ailowed' '

I
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ZZ. Office is directed to place ,r,y oii"iott as a Referee fudgp befrw

Hon'ble Chief Justice to Pass an appropriate order for returning tlte same to

Worthy Division Bench to enable it to announce final decision'

<4)
A

r.
\o" \, 20 i:+

JUSTICE NAIMATULLAH PHULPOTO

Dated: 10.01..2017
Y
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IN THE HIGH COURT OF SINDH AT KARACIII

Before: Mr. Justice Ahmed Ali M. Shaikh
Mr. Juslice Mohammad Karim Khan Agha

C.P. No.D-370812016

I i Ms.Ayyan Ali

The Federation of Pakistan

ORD.ER

Mohammed Karlm 'Khan Agha, J. I have had the great

I

V

\.

I

l
privilege and advantage of reading and considering the very precrse

and compelling Order p,assed by my learned senior brother (Mr'

Justice Ahmed Ali M. Shaikh) dated 76-1L-2OL6 in respect of this

matLer but after deep consideration.and qlith up most respect and

deference to my learned brother I find that I am unable to agree

with his finding in respect of territorial jurisdiction and as such set

out my own reasons for finding that based on the particular

history of this case, its particular facts and circumstances and the

relevant iaw that this Court does have the territorial jurisdiction to

hear this petition and thereafter set out my findings vis-i-vis the

Iegality of the memorandum dated 15-06-2016 placing the name of

the petitioner on tlte ECL for the third time'

The above petition filed on behalf of'the petitioner against the
z

iz
292 10 66 08-10 1608 2501o 628 062

6o 1030 11 an6 d8 200
Dale of hearing

25-LL-2016Date of Order
Khoso,
Akbar

Khan Jatoi Advocates

tif anKhLarardaSM sThrough
hG lamue andokhanM dK anhd raa

Peti[ioner:

Federation.

ali onaludAdddinubTalmanSrMroTh ugh
foalfhbehoakis tanPforaleenGtA rnto ey

Respondents

respondents contained the following prayers:-

Y
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"It is therefure respectfully praye{ that the third

*",.or.rrii,; i; n";";""il" a"tla'-1s'o6'2016 issued bv

lnterior Ministry ,""io"at"t" No'1&2 mav be declared as

iltegal, malaride, #tii'J"i'":'ii'i"a[tiott' without lawful

' authority, arbitrary, whimsiJal' unconscionable' non-est'

and no order i" 
'1a'*--;e constitution and also

judgment/orae.s peing ii"'""11"1t!:l-d this Court and

Hon'ble Supreme A;tt of Pakig$n and manifestly

attempling to over ;il and nullify the constitutional

mandate and authority tf Ot'i" Court and Hon'ble Supreme

Court. The impugn"i'ola"t'u"G ""[ity 
be quashed' the

i"Jri"""t u" 
""aaI"a 

with heavy cost''

3. As per the petition the brief facts are that the petitioner ts an

artist/model of international repute who has many assignments

abroad and therefore needs to travel outside of Pakistan in order to

fuifill her professional engagements and earn hdr livelihood'

However bY a memorandum dated 15-06-2015 the
4

A

petitioner's narne was placed on the Exit'Control List(ECL) under

S.2 of the Exit t'o* pttti"tt' (Control) Ordinance 1981 by the

respondents as 
.she 

was a nominated accused in FIR 550/2015

registered at PS Waris Khan Rawalpindi (the third memo)

5. According to the 
:third 

memo it was decided by the

respondent to place the petitioner's name on the ECL largely on

account of an order dated 17-05 '2016 ol the Lahore High Court

Rawalpindi bench *d 
^ 

J""o"'mendation of the Home Department

Government of Punjab vide letter dated 8th June 2016 under

reference No'PSi SS (Horire)1-712016' 
"

6. By virhre of the third memo the petitioner was unable to

travel abroad and perform her professional commitments and earn

her livelihood as such she has moved this court to strike down the

@

2
I
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third memo for the reasons mentioned' in the above reproduced

prayel clause in her Petition

7. Learned Counsel for the petitioner submitted that the third

memo was illegal, without jurisdiction' malafide' ab-initio void'

non-est, based on a total traves$r of the facts and the crudest

attempt to over reach and override the orders of this court'

8. He submitted that reference in the third memo to order

dated 17.5.2016 of the Lahore High Court Rqwalpindi bench in

writ petition no;1398/2016 and FIR No' 550/2015 of police station

Waris Khan Rawalpindi'hu'd b""" manipulated and created as a

- ^r +ua ''pritioner on the ECL' The said
ruse for placing the name of the Petitione,r

FIR which was register6a uy Riya' Afzal on 02'06'2015 regarding

firearm injury to his brother ljaz Mahmood by unknown persons

did not carry the name of the petitioner in any manner whatsoever '

and the said injured died in the hospital' That during the entire

investigation it transpired that two young men carrying a pistol

tried to tobljazMahmood who resisted and was Iired at by the said

unknown persons who fled away' The petitioner was not even

remotely suspected in tJle matter' He submitted that at the time of

Jail from where she was

the incident the petitioner was in Adyala

released through o'd"''du't"d l4J2o15 passed by the division

Lt mi""' no' 92118/2015'
bench of the Lahore High Court in crimin

+

A

g. According to the learned counsel for the petidoner all steps

prior to the third memo were manipulated by the respondent and

others for creating a justification for overriding anticipated orders

in favor of the petitioner by the superior courts of the country who

were at that time aeciding whether or not her name should be

removed from earlier memorandums which ltd placed her name ofr

rt
)

t'
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the ECL. According to him the whole exercise was engineered to

negate and defeat tJ:e orders of the superior judiciary vis a vis the

petitioner's name being placed on the ECL

Y

10. Learned counsel for the petitioner further submitted that

even the prerequisites provided in the rules as weU as policy which

have been thoroughly interpreted by this court earlier in its

Judgment dealing with the first memo placing the name of the

petitioner on the ECL do not seek to place the name of the

r a murder case as she
petitioner on ECL for alleged involvement rr r

had nothing to do *ith *'" murder' The involvement of the

petitioner in the murder case has been manipulated and is a
'l'

tabrlcated false story uasla o" malafides as the petitioner was m

siest I surveillt""" wtitn Ijaz Mehmood was

assaulted and injured by two motorcycrists. Ijaz Mahmood statedly

A

i

was employed as inspector cu'stom at the s

Buiiding Benzair Bhutto Airport lslamabad

.t"

all the criminal cases at the airport were

tate ware house AF-3'

where case ProPertY of

stacked. The said ljaz

Mahmood was neither a witness to the arrest' nor recovery or

involved in any phase of investigation concerning the petitioner

and the recovered money was lawfully o*"Ja by her' Thus the

question of the petitioner being adverse Lo liazMahmood whom she

nelther knows nor has even seen does not arise' Thus a-fter a year

such assertion itself 1" *Ut'o"t"t to cohscience and repellant to

riff that the resPondent
commonsense' It is with shameless impur

and the higlr ups in the government hierarchy are trying to

t a belated stage in order

implicate the petitioner in this false case a'

to keep her name ot' th" ECL' In support of his contentions

' Vlotu case No'4 of 201O

learned counsel placed reliance on Suo n

(Contempt proceedlngs agalnst Syed Yousaf Raza Glllanl' the

Prlme Minister of Paklstan regardlng noh'coopllaace of thls

4
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Court's order dated 16'12'20C,9l (PLD 2Ol2 S'C' 553)'

Muhammad lrzinrr Siddiqui & others v' Sederatlon of Paldstan

& others (PLD 2OL2 S'C' 774)' Adnan A' KhawaJa v' The State

IPLD 2Ol2 S'C. 866) and Baz Muhaoad Kakar & others v'

Federation of Paktstan through Mlnlstry of Lew arrd Justlce &

others (PLD 2OL2 S'C' 923)' Gdverument of Slndh V Raeesa

Farooq (1994 SCMR 1283) and Suo Moto Case 11/2O11 (PLD

2014 SC 389)

' ' t there were Political
1 1. Learned counsel also submitted tha'

motivations behind tfre it'ira memo as according to him it is

widely and commonty t<"own that the Interior Minister who was

very anxious in letting General @ Pervaz Musharaff to leave the

country on the first available flight despite the pendency of most

,isf,aUte with death has given the fullest

authority to the Federai an4 Punjab goverrynent to ignore the

orders of superior courts and obstruct the petitioner from her

na'"irip fr", of her rights of liberty' property'

freedom and even her very life' Lastly he'submitted thaL the third

'--'dice' had been Passed
memo was bias, malifide' quoru'm-non-Ju

without lawful authority and should be struck down'

A

12. With regard

submitted that the

lslamabad and too

found that similar

itY of the Petition he
to the maintainability ot rne PsLrqr"r'

*"*i nud been issued by the Respondent from

' d this Court had alreadY
k effect in Karachi and tnls \"uurL rrc's 5---

i': .

petitions were maintainabl.e'

13. Learned Additional: Attorney General for Pakistan (AAGP)

.',rU*itt"d that this 
'"'itio" 

was not maintainable on two counts'

' : from the Government

Firstly, since the recrcmmendation had comt

of the Punjab to place the name of the petrtioner on the ECL the

w
5



?s6

petition ought to have 6een hled before the Colrts of Punjab as

such this court had no territorial jurisdiction to entertain the

petition.

16

+

t4. Secondly he contended that since the affidavit in support of

the petition had not been sworn by the petitioner the case was not

maintainable. In this respect he placed reliance on the lndian case

of Smt.Savltramma V Ctcll Naronha (1989 MLD 1133 Supreme

Court of India). He also Iiled certain documents through statement

dated 03.10.2016. According to parawise comments fited by the

respondents all earlier orders of this Court had&een complied with

and there was no attempt to circumvent any order of this court'

15. According to the respondents the name of petitioner was

! of Lahore High Court'
placed on ECL on i5'6'2016 in pursuance

Rawalpindi Bench Order dpted t7 '5'2016 in writ petition

I

no.1398/2016 and ot' ti'" recommendatron of Home Department'

Government of Punjab, being nominated accused in Case FIR No'

" tlPindi in murder case
55Oi 2015 of Police Station Waris Khan Raw

' 
'g 

to the comments the
of ljazAhmed, Inspector Customs' Accordin

placement of the name of the petitioner on the'ECL by virtue of the

'oard; There was no
third memo was comPletelY above br

i on the Part of the
manipulation of any sort or any malahd<

ther party and the third memo had been

respondent or anY o ,

passed strictly in acccirdance with the Iaw and as such the petition

i,

was liable to be dismissed'

When asked by the Court whether he had anything further

A

to add the learned AAGP on instructrons stated that he did not'

Y{

!
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L7. I have carefully ' perLlsed the retord' considered the

arguments of learned co:r'lnsel, the relevant law and cases cited by

them

t

18. Firstly I observe that vide order dated 05'08'2016' the names

of the respondents No' 02 to 09 were deleted on the statement of

iearned counsel for the petitioner and as such the only respondent

is the federal Govemment through secretary frit'i"tty of Interior

Government of Pakistan which hereinafter shall be referred to as

the resPondent or respondents'

19. This is the third time that the question of the petitioner

Lt occasions bY three
being placed on the ECL on three differet

separate and different memorandum's by the respondent has come

before this Bench of this Court and as such I am fully aware of the

: this bench had earlier
circumstances surrounding thjs case slnce

passed a detailed judgment and order striking down two separate

'..i 
, ' 

,

memo's on two seParate occaslons'

"Inuatlon 
of the storY

2O.- tn many ways thls petltlon is a cout

of the earller petltious and as such lu o'rder to make thls order

more understandable and to enable lt to be read and the

coutsxt I set out below a brlef hlstory of

the cases/petltious coucerolng the petltloner and the

respondert vls a vls tho placement of her name on the ECL

rvhich include extracts froo a Judgrnent passod by thts Court

dated 07-0g-2016 in CP D 7769l2ol5 Ms AYYan At V The

Federation Of Pakistan (Judgment) and an prder passed by this

Court dated o2-06'2oL6 in CA No' Lo28ol2ol6 in CP D

7769 l2OLSMs Ayyan Ali V Arif Ahmed Khan and other (who at the

)
inistry of interior Govet v"dme was Secretary Ministry of interior GovernmenL of Pakistan(Tht

A
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Oraer) which Judgment and Order may be read ae part and
t

parcel of this Order'

+
Ihe History behlnd thls thlrd memo ls reproduced os under:

TheFrrsrpemronrmpus"'"l,ln;li{],ffi #:!ili',T.tB!,i!i".'i_.Ui
i:\?ii'$ f i'i,?[r:f i[' "A;#;iv ih; 

i 
gtl'F dr P okisron u srns

the porogroph numbers ";;ffi 
i" lhot judgment for eose of reference

(the Judgmenl)

A

Brlef focls

The brief focls ol lho cose ore- thol lho Petilioner is qn

octress/model' who on tne nlghl' 13/14 Morch El5 wos

proceeding lo lhe Rowol Lounge ol the Benozlr Bhutto

lntemotionol Airport ln Rowolpindi/lslomobod when sho wos

intercepted by lhe Airport Securily Force ond found to hovo ln her

possession over US$500'@0'This leqd to her being booked in FIR

*o.,l0r,l, doted l4-3-15 for oflenses under the Customs Act 
,l969'

lhe Forelgn Exchonge"Regulotion Act 1947 qnd tho ICI l?50 ond

token into custodY on l4-0$15'

2. On 14-07-2015 the Petil'rbner wos gronled posl orresl boil by o

Divisionol Bench ot the Hon'ble Lohore High Courl' On 2$l l-2015

the Speciol Judge Customs Rowolpindi o-n on opplicotion by the

Pelitioner on occouni of her need to trovel for business purposes

ond to seo heloiling moiher in Duboi ollowed her possport lo be

rolurnod to her' The Petilionor however opporenlly through

electronic medlo come io know ihol her nqme wos on lhe Exit

Control List [ECL] which would hovl prevented her lrom troveling

obrood' The Petitioner hos theretore 6evsd lhls Courl for tho

removol of her:r{ome from the ECL'

I

3. Leorned Counsel for the Petitioner on the poinl ot mointoinobility

ond tenitoriol jurisdiciion of this Court submitled thot the

Memorondum aot"O zO-rl-2015 (the first momo) ploclng lhe

Pelitioner on lhe ECL opplied ond hod effect throughoul Pokiston

' 
''OoO" 

to oll oirports' ports ond border crossing

i.e. it would be oP[

in ony porl of Pokislon including lhe Province of Sindh'

.I

4. The Petitionor':hod o permonenl '"'ldun"" 
ln Korochi ond she

nod every righl lo trovel obrood vio the Quoid-eAzom

inlernotionol oirporl in Korochi if she so desired' Hence lhis Courl'

8
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since the firsl mdmo olso hod effect jn Sindh' hod lhe teniloriol

jurisdiction 1o lieor lhis motter despite the firsl memo emonoling

from the Minisiryi'of lnterlor bosed in lslomobod' lt wos o cose of

concurrent jurisdiction whereby lhe cose could eilher be heord

before the Sindh High Courl or the lslomobod High Court'

-a

ressed lhot lhe oclion ol6. At the ovlset he sh

Peiilioner on lhe ECL wos molollde os were lhe whole

ogoinst her' She

prof essionol engo

ond 10 visit her

movemenl could

needed lo lrovel obrood to

(bold odded).....

struck down' I

Findings on Mointolnobitity ln the Judgment

gements in order to finonciolly support herself

oiling moiher ond os'such her treedom of

not be denied to her in on orbitrory monner

ploclng the

proceedlngs

perform her

B. More importontly' he submilfed lhol ihe firsl memo which

ploced lhe 'Petitioner on lhe ECL specificolly stoled thot lhe

Pe litioners nome hod been ploced on the ECL on the

recommendotions of the Federol Boord of Revenue (FBR) on

chorges of money loundering when in foct the Peliiioner hod not

been chorged:wilh money loundering ond os such the lirsl memo

hod been possed without lowful oulhorily ond wos lioble 1o be

l
?. ne turtner submilted thol the Pelilioner hod been given no

nolice of her nome beingploced on the ECL' no reosons lhrough

o speoking order hocl been given by lhe Ministry of lnlerior for

plocing her ndrne on the ECL os wos required by S'24 (A) of the

Generol Clouses'Acl lB97 ond she hod been denied her right ol

being heord before her nome wos ploced on lhe ECL oll of which

justitieO the tirsi memo being struck down os unlowful'

llr

He furiher 'submilted 
thot 'lhe piocement of the nome of the

Petilioner on lhe ECL wos in viololion of Arlicles 2(A)'4' 5' 9 '10 
(A)'

I 4, I 5,18 ond 25 of lhe Constilution so on lhis count os well the firsl

memo plocing lhe Petilioners nome on the ECL wos olso required

to be slruck down os being unlowful

26. li woulcl lherefore seem thot lhe test lor terriloriol iurisdiciion

hos now been esiobtished os the "ioke oftect" lest' ln this cose lhe

Petilioner hos o'permonenl residence jn Korochi ond would like to

leove Pokislon Vio lhe Quoid-ezom lnlrnotionol Airport ot Korochi

which is ttre mdst convenienl for her being the closesl oirporl 'lo

her residence':lf she oltempts to leove Pokiston vio lhe Quoid -e-

Azom lnlernotiohol Airpori Korqchi however she will nol be oble 1o

M
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leove os her nQrne hos been ploced on the ECL ond lhe etfect of

lhe ECL Memorondum will toke offect on her qt Korochi ol the

Guoid-e-Azom lnlernolionol Airporl Korochi in oddition to ony

other oirport in ;Fokislon'

;ct of lenitoriol jurisdiclion we musl olso
27. ln considering this osPe

'loke into occdunl the concepl of occess lo justice which is

enshrined in our low ond A'4 ol the Conslilution' Access to Justice

meons exoclly whot it soys' Nol only must o person hove occess to

inexpensive offordoble justice bul olso occess lo iustice ol thek

doorstep. lf o person resides in Kqrochi is ilfoir on thot person lo

hove to lrovel oll lhe woy lo lslomobod in order to chollenge on

order ogoinsl I them considering the cost (lrovel ond

occommodolion}timeondinconvenience(perhopsnecessitoling

doys ott work or needing someone to |ook ofter young childrenl

which thol woUld couse *h"n th"y'"on hove occess lo iuslice

."r", ," homl where lhe order which lhey ore subject to tokes

eftect? We do' not think it would be Joir' As enumeroled in

;r;;r"r, Judghrents of lhe Hon'ble supreme court occess to

;;,; otso;o kev componenl to the rule of low ond lhe

effeclive ond good odminislrotion ot Justice in contribuiing io

| 
> doorslep ond enhoncing due process of

inexPensive iustice ot lh<

lhe low,

28. The superio' 'J'diti&y hos in loct gone oul of ils woy lo ensure

;."; ; iutitL to' its cilizens' For inslonce' in the cose of

;;;";."; 
'tniiit 

v supertirlendent Dlstilet Joll shelkhupuro (2007

CLC 128) it wos otserved os under ot P'131'

"5' Fomily Courls Acl' 1964 hos cre{e-d^o sp-eciol procedure

for decisiqn ot tomirv "il"itl"O 
C P'C' ond Evidence Acl

ore not opplicob'" i:';:;;;"to'" rn" Fomilv court for lhe

reosons thol the'?;il;";;';t1 9|.'--^-sil'n 
inquhition

iurisdiction through ,pl"iJr pio""oure provid.ed under lhe

x:ii; a,i; i t{'..* ff [.,Ii;[i ;i;:l,fm:','ff ,1
lhe provislon "t " 

j;I;I'i"'iriir"",- rn" rom;if Couris ore.

moy hove eosy o

specior Tribunor' *rili'Lg'rlles o1!'lyoijle lhe rishls of

i["po,r',,,."ri{i';.J*J]:i:l*,'^:n[f;ffi ,i,],
Irflffi".:"P[;:i# it"a'"sc-es *o Moilk Khizor Hovor

Khon liwdno ono o"lrr'"iu' zoinoO Begum ond others PLD

isJz sc 402 ' (bold odded)

2t.lhereiore on lhe current low on lenilorlol lurlsdlcllon

whlch is bosed upon where lhe order "tokes oliect" tesl' the

,"""'O*:' occess to Justlce ond the loct lhot lhls Courl

regulorly heors ond a""ta"' coses leloling to the nomes ol

;;;;' u"ing pro""a on the EcL. wlth such orders

emonoling t'orn tt''" Mlnistry ol lnterlor bosed ol lstomqbod

;;;;;;' "no""nn" 
beins mode to lhe lurisdlcllon ol lhls

Court in ""n "o'u') 
we 'hold 

thot lhis Coud does hove

'{\{
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lenllorlolr : lurlsdlctlon to heor lhls petlllon whlch ls

molnlolnoble {bold odded).

Turnlng to l6E 
rquesllon 

of vl6lotlon 'of CEdoln Arflcles of lhe

t-#irTrri".'t"me ol whlch ore tundomenlol dghts os lound ln lhe

Judgment. .

30.llhodbeensubmlltedthotlheplocementofthenomeol
the Petitioner on;the ECL wos in viololion of Articles 2(A)'4' 5' 9 '10

(A), 14, 15,18 ond 25 of lhe Conslilution' .

3l. Although oll the obove cited Articles ore relovonl for lhe

present purposos bosed on lhe tocls ond circumslonces of the

cose Le, plocemenl of the Petitioners nome on lhe ECL we

consider thot th'e. potentiol viololion of A'15' l8 ond 9 ore tho most

relevonl. Poleptiol viololions of A'4' l6(A) ond 25 will be discussed

loler in this Judgrirent" " "'

43. The primory purposo of briefly dwelllng on

Constitulionol provisions is lo emphosize lhe lmporlo

Articles in o cilizen's lile ond lhe need tor the Foderol

or ony olher body to ocl couiiously ond slriclly in occ

low betore moking decisions which moy impinge on

ond in porlicuior with respect lo plocing o cilizens

ECL

lhe obove

nce of ihoso

Govornment

ordonco wlth

such Articles

nomo on lhe

^
I

Iurnlng lo the riollce of the Memorondum' lhe rlght lo be heold

""0 
t* need l5r speoklng orders os lound ln lhe Judgment'

44, Allhough the Exil from Pokklon (Conlrol) Ordinonce l98l is not

underchollenge.itistobeobservedlhotopersonconboplocod

on the ECLryiihout fksl being givon'o right to be heord' This moy

be on occounl'of the need lo move qulckly ln order lo enoblo

certoin colegorles of porsons os indicoted in lhe Exit From Poklstqn

(Control) Rules 2OlO (the Rules) or lhe Policy which we will como to

Ioterleoving|he.counlryondescopingjusticebut.thefocllhqto
person con bo put on the ECL wlthoul notice to them ond beforo

being given o right to be heord mokes il even moro lmportonl

lhot such o person who is ploced on lhe ECL is intormed

immedlotely thot he hos been plocod on the ECL' why he hos

been so ploced-ond how he moy chollengo such order ploclng

them on the ECL.'.."' r

50.11 hos nol been dispuled thol the Peiitionor wos not sorved wilh

lhe first memo either by lhe Ministry of lnterior or under S'3 of the

Rules despile Her whereobouis being well known nor wos she

informed ot ony righl which she moy hove to oppeol lhe llr$

memo or the reosons why sho vios ploced on lhe ECL' ln focl

ll
V
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there wos no wby of her knowing thol she wqs on the ECL or thol

she hod ony right of oppool which ispt porllculor signlficonce,os

her nome wos'pioced on the ECL wilhout notice to her'

53 obove

51. This could hove been roctified by plocing deloils of those on

lhe ECL on lhe Ministry of lnlerior's website olong wilh ony

oppellonl procedure which musl be conied out in on expedllious

monner os lhe person ploced on the ECL ls being penollzed

wilhoul the right of even boing hoord which ls controry 1o the

settled principle of oudi olterom porlem'

52. ln foct it is interesling lo nole lhol even when the Pelllloner

opplied for the rotum of her posport she vyos not informed obout

her nome being ploced on lhe ECL ond her obility to chollenge ll'

Her opplicolion' for the return ol her possport mode lt obsolulely

cleor thot she inlendod lo trovel for business purposes ond lo seo

her oiling molhor' Such o slluallon rolses doubls oboul lhe bono

fldes ol the Respondenls especlolly, og leomed counsel lor lhe

cuslomsCollbdloroleslotelhottheyhoveonlyveryIecently
opplled lor the Pelllloner lo be proceeded ogoln3l on money

lounderlng chorges for leosons whlch lt seems wlll bEcome cleorer

loter ln lhls Judgment. (bold odded)

53. The foilure to inform the Peiitionerlhot she wos oh the ECL not

only look owoyrher righl lo oppool lhe some ond denied her the

right to be heord but could olso hovo hod oiher negollvo

consequences tor the perscn so otfected' For exomple' o husbond

is plonning to toke his wite ond lhroe childron on o vlsil obrood lo

tho USA in ord6 lo otlend his brolher's doughterls wedding ond

he hos purchosed his lickots in odvonce ond mode oll necossory

trovel onongements (or perhops oven to perform Ho[ or Umroh)'

Hethenonivesotlheoirportwilhhisfomilyondlstoldlhotheison

lhe ECL ond connot leove' ln such o sconorio both he ond hls

fomily ore likelYl lo be put 10 o groof deol of inconvenience ond

menlol ogciny ,not to mention linonciol loss ond personol

embonossmenttnd shome"".''

60. ll would opp€or thot the lock of notice' the lock ot reosons' lhe

lock of o right lo be heord before plocing o person on lhe ECL

moy leod 10 o lviololion of A'4' lO(A) ond 25 ln oddition to lho

inconvenience io lhe offeclee which we hove discussed in Poro

61. Therefore in order lo prevont such o scenqrlo os envisoged

obovo ond offectees such os lhe Petllloner hoving to movo the

Courlsotfkstins}onceweherebydlrecttheMlnlstryoflnleilollo
ploce on its website oll lhose persons who ore cunently on the ECL

ond who ore thoreolter odded to the ECL within 3 doys of their

w
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oddilion olong with deloih of their CNIC, oddross, folher's nome

ond informotion os to whol steps moy be token by them to

oppeol/reviewisuch decision.

62.1n oddilion the Mlnlstry of lnlerlor ls furlher dlrecled lo onsure

lhol eoch ond evory eftecioe wiihin 7 doys of his nomo being

ploced on lhe ECL is served wilh o hqrd copy of the Memorondum

togelher wilh o' speoking order os lo why he/she hove been

ploced on the ECL ond ihe procedure for oppeol /review ond to

ensure lhot ony such roview or oppeol through o spooking order is

heord wilh o right of personol heoring,ond decldod wlthin 30 doys

of such on oppeol/review being received by lho Minislry of lnterior

so thol lhe righl of review/oppool h meoningful ond effocllve

rother lhon illusionory or rendered reclundonl'

63. Such dkections we consider will io o certoin exlenl slrike o

bolonce OetwUen the need to expeditiously slop people from

leoving tne couniry who moy be wonted or on triol for very serious

t::
olfenses o, pul Minirtry of lnlerior ECL Pollcy wllhout boing heord

whilst retoining inu aght lo be hoord lhrough o review wllhin lhe

shortesl possiblei time which moy ol leosl llmll/roduce potontlol

violotions of A.4, l0{A) ond 25 ond other rlg[rts of due procoss'
-t.

Turnlng lo tre lci Pollcy ond the legollty ol lhe Memorondum qs

tound ln the Jurilgmenl.

79. rne oftirises for which tho Petilioner hos been chorged

with os per FIR'i6lole to smuggling' ln lhe commonls tiled by lhe

Federotion it is Sioted thol;

"'lho norhe of lhe Petitioner hos been ploced on ECL on 20-

ll-2015 ;;iei;., or tr'" iiii-t'm Poklslon (conkol) ordinonce

i;;i;;-inJluior.unoolion of lhe Federol Boord of Revenue

;;; il "r'It'-i"J"r,etent in smussllng ol toreisn cunoncv

U5$506,800"'lboid odded)

80. The loorned AAG hqs olso condidly conceded lhot the

Petilioner hos been ploced on the ECL forrsmuggllng'

Bl. Poro 3 of the Colleclor of Customs comments sloles lhol lhe

insf onl cose ogJinst the Poiilioner is of smuggllng o huge omounl

; ;;;t^ "unJn., 
obrood' At Poro {b) of the srounds it is

**ti"t stoiLa tnot the Customs did not ocl undor lhe

provlslons ot ihq .Money loundering Act since lho Deportmont ls nol

vested wilh powers under the money loundoring Acl 2010'

t \l/7
i'
'I

.t( ,,-i:'..9
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82.The question is lherefore whether under the Mlnlstry of lnlerlon

own Policy it hod the power to ploc'e o person on the ECL for

smuggling... -....t..'. ".'.

85. A review of poro 3 ol the Policy reproduced obovo

indicotestholtheMinislryoflnleriorhodnosuchpowentoploce

lhe pelitioner on ihe rcL os smuggllng 
'rs nol on oflense included ln

poro 3. The offense of smuggling ls olso not included ln S'2 of iho

Rules. As such lhe first memo hos been possed wllhout lowful

oulhorily ond the some is sel oside'

Flndlngs on Molofldes ln the Judgmenl

90. We find thol this Court does hove fe ten'ltoriol iurlsdlclion lo heor

this Petition

86. Although we hove nol oddressed the quesilon ol molofldes ln ony

detoll os put lorword by lhe leomed coungel lor the Pelllloner' we

obserYe lhot lhe Federol Boord of Revenue/Customs Aulhodlles

oppeor now to be keen to press tor o cose of money lounderlng

ogolnst lhe Pelllloner. The reoson to u3 seems opporent. Nqmely, lhql

rnoney lounderlng'13 covered under poio 3 of lhe pollcy relened lo

.0""" 
""0 

would enlllle the Mlnlslry of lnterlor lo ploce lhe Pellllonets

nome on the EcL- U sollslled wllh lhe reosonlng ol ony such

recommendotlon' : '

87. Slnce olmosl o leor hos elopsed slnce lhe FIR ond locts ol the cose

;; iinni ""0 
no c&se hos so lor been reglslered osolnst the

pe*roner ror money rounderrng we wourd expecr rhot rhe concernEd

' ' lld" honner slrlctly ln occordonce wlth lhe
oulhorltles ocl ln <i'bono

Congfltutlon ln thls respecl' (bold odded)
low ond ln Portlculor lhe !

summory/concluslb'ri of the Judgmenl' 
I

Bosed on the obov6 'discussion
':l

I

91. We direcl tne lrlinistry of lnterior to comply with the dlroclions os

;", "r; 
; Poro's 6ilond 62 ol this Judgmenl which ore sot out below

for eose of reference"""':

92. We otso, bosed'on lhe tocts ond circumstonces of lhis porticulqr

""r",-r., 
osioe ohO striko down the lirst memo os being pqssed

wiihout lowful outhority ond thorefore being of no legol eflect on tho

a

f ollowing grounds

t

V?
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93. We theieforo dkecl lho Minlstry ol lnlerior to lmmediolely
,o'

remove tfre nome of lhe Politioner from the ECL ond ollow her-lo

lrovol obrood if shd so desiros.

We very groclously lmmedlolely suspended our Judgment lol l5 doys os

we were lnlormed thot lhe Federollon lntended to opPeol ll'

Federollon's leove lo Appeol Appllcotlon to lhe Hon'ble Supreme Courl

ogolnst lhe Judgmenl.

The Judgment wos chollenged before the Hon'ble Supreme Court ol

Pokiston by the Feiderotion of Pokislon lhrough Model Custom

Collectorole tslomobdd ond others. Bolh the petilions wore dismlssed by

lhe Hon'ble Supreme Courl vide ludgmonl/order doled l3'04'2016 ond

the Judgmenl wos uPheld.

?-, GS

The Judgmenl thereloie reoched llnollty'

ll is to be observed however lhot the direciions conloined in poro's 6l

ond 62 os reproduced eorlier in tho Judgment were nol complied wlth

ond remoin uncomplied with till dole despile the motter reoching flnollly

in violotion of the Courls dkoclion'

.t The Respondenls second Memorondum doted 1?'4'2016 wqs lssued

ploclng the nome ollhe pelltloner.on the EcLlor qpPorenlly lolllng lo poy

mosslve flnes lmposed by the FBR (lhe second memo)'

The conlempt Pellllon belore lhe Supreme Coud'

Despile the fkst memo which hod been struck down by this Court (ond

which declsion wos u6ifietd by the Hon'ble supreme. court) the poillionor

wos nol ollowed to leove Pokislon' lnsleod L second memo os olluded to

obove wos issued by lhe respondenls ogoinsl lhe pelllloner on l9-4-2016

r lhe ECL ond os such lhe pelitioner movod the
ogoin Ploclng her nomo ol

Hon'ble Supreme Coull in contempt procoodings'

The Hon'ble Supreme'Court by ordor doled 2504-2016 held os under ol

Poro 3 in respect ol lheiPelitionen contempl pelltion;

"3' Since"lhe origlnol iudgment wos' oossed bY the Hlgh

Court,we';;i;;iilice-toentortointhispelllionslmplv
becouse *:ftil;;i"o] rr'L iigr' c-ourt morsed lnlo thot

of tnis couli iii,Zn o'g,,unls. iioccepled, lhen we do1'-|

think tnis;court il"iJ 6" 
"or" 

to do-onv work oiher thon to

deol wiih tll l.rni."r 
"-tiginol 

oppticofibns ol lhis lypo os in

o1'o'1 ''tJ"'f ;;;;";t;t'' 
irris'court upholds lhe

l'og'nentl-oioto"rs-or tn" irgh couds' this is whqt we held

in rn" oo'Liir',t]"" i"'ii nnfqg' vs' lsmoil docd' Thr' LRs

ond otners'1Zrirn''itrdiigi""iietltion No'15 of 2016 in Clvil

Y
15



4

Y

'conlempl Pellllon olso seeklng olher rellef's pursuonl to lhe obove

Supreme Court order *ot-nf"J b! the peltllorler ogolnst full Ahmed Khon

(Secrelory lnterlor Gov,ern."nf ti Poklslon) bilore lhls Coud No'10280/16

ln CP D 7769lzl\swfrtctr wos Oeclded by order ol lhlg Courl doled 02'06-

iilre tin" 6t'ooi t"irro"rt'oit'"tt o'a"t fot 
"ot" 

ol reterence ore set out

below os per numberlng ln lhol order)

PRAYER

ltislhereforerespectfullyproyedthotlhe.Respondenl'-Tn,P"
cthected ro ,u*Ji"-ii-"'n[m! of the pelilioner trom ECL in the

execulion onoiirnpiumJniofion ot ttro order ol this Hon'ble Courl

doted 07.03.201;;;;; il ci No'zzas/zott os conrirmed bv lhe

Hon' ble srpr,u*u'dotlJ oi Foristoh .vide 
judgment/order doled

13.04.2016 in 
'c"p 

lio'alotzolo'' tt..is further proyed thot lhe

respondents no'ing'-o';ttu"J9f' ldi:Yl"-l. 
violoted' detied ond

eroded tf,e coteg;icoi mondole issued by th'rs Hon'ble Court ond

the Hon'ble s'ptEi'JZ"'ii quosning the. orders doted 20' l I '201 5

plocing t'lu no'i"'-oiiuiitlon"r. 9l. Fcl', 
mov be punished for

commitling g'*';tr-tJn'lutpi ot lhis Hon'ble Courl ond tho

l-lon'ble srp'tt'J"'clir.t'-oi- r"ri'ton' .ll 13 olso proyed the

mollclously. *iilrtrIJ"" o'a"t doted, I9'04'2016 belng o

scondolous "n".'pii" 
*rrrdit'"'otJ"". of lhe Hon'ble courl ond

' Hon'ute suprem!'E*l*'iiiutl"s per ln curlum' non'esl qnd no

orders [n tow be";"d;';;J ie-srignoents be punlshed uls 476

cr.PC ond p"ft*ii''t"iir"'J"ritt ndo'v cost"' (bold oddod)

petition,ilto.322'K ol 2014 decided on 2l'4'2016)' This

"Lrif 
ion. it olso disposed ot occordingly' Ihe pellllonel mqy

ii r" .Jtf*a, opprooch the Hlgh Courl ln lhls beholf' ln

,f "* J ift" clrcuinstonces o[ lhb cose lt would be

oppi""iot"J r the pelltlon ol lhe pelllloner !,:19':lP Hlsh

ilirt rt artpo.ed oi os expedlllously or posslble preleroblv

wllhln len doys." {bold odded)

L Al the oulsel pt the heoring we held os under:

2. Al lhe outset we would thereforo moke lt cleor ihol whllsl

decidins this moller in o" i"* if'u opplicollon concerns bolh lhe

memorondum.doted 2Gli-ii iir''" riiir'""f"I-:li:l wos struck

down by lhis Court ono *ni"f iudgment wos upheld by lhe

Hon'ble Suprer;.re co''r ono"ii" 'mui.'toronoum dqled l9-4-2016

(ihe second me:mo)'

the choin ol events which followod the
3. We lhen re

slriking down o
popPed
I the firsl memo

I

Once ogoln thi brlel fqcts ol lhe cose conc.ernlng lhE second

memo ore reldvont tn 
'noltlionJrrig 

ihe 
-conttnulng 

sogq whlch

H.J il ;;;;J;t ond lorm o Porl ot the orden

lO. Leorned,counsel for lhe pelilioner submilted thot bolh the

Judgmenl oJ lhis Court ond thol ofthe Supreme Courl hod been

violoted ond in:porticulor poin'led to Poro's 60' 68' 74' 78' ond 93

of the Judgmenl of lhis Court' Furlhermore os tho pelitioner hod

lrotofiOety- botln prevented lrom leoving lho Counlry by

;;";;, No.l's refusol to remove her nomo trom the EcL ln

;;;;;;;t i*ri tno court ond the Hon'ble Supreme courts order

lo respondont No'l lo remove her nome from the ECL the

respondenl No.'l hod commilted conlempl of Courl which hod

,,, Y
l6
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olso seriously lomoged hor coroer ond opened her up lo

conlrocluol liobilities. I

I l. Accordlngl to leorned counsel for lhe pellfloner lhere ls o

concerled oni :moloflde compolgn by lhe respondenl Nol ond

lhe Respondent No.6 (fBR) to prevenl hor leovlng lhe Country'ol

ony cosl tor ulterlor mollves. [bold odded]

I

12, ln supporl of his contention loorned counsel for lhe

pelilioner overlod to the obove norroted locls ond lhe iroln of

events os under:...........

l3 Leorned counsel submitted lhot the obove menlloned conducl

of lhe respondents No.l ond 6 (FBR) through thok octs ond orders

were tontomounl lo over reoching lhe court orders' renderlng

lhem subservient ond nullifying them through dublous ond devious

orders. :

14. Ho furlher submitted lhot the loleEt order of respondent

No.l plocing lhe nome of lho pelitioner on the ECL on lhe requesl

of respondent No.6 (FBR) does not toll wilhin the rule criterio ond

porometer of r ECL policy os odiudged ond unoquivocolly

determined by this Court ond Hon'ble Suprome Court ol Poklslon

ondossuchlhesecondorderplockrglhepelilionerontheEcL

wos not sustoinoble

--

15. ne obol contended. thot lhe illegolly swelled lox demonds

ond the colloqlor cuslomi ex-porty odjudicollon ore oll under

chollenge by lhe pelilioner ond slond iudiciolly reiecied ond thot

the pelilioners lile ond liborty hove been endongored os con be

evidencodfromlhereignofterrorletloosebylhebureoucrocy

sheepishlY ond tomelY doncing

government/minislry'

to tho lunes of the

'16. He lostly' contended thot the exlreme moloflde octs ol lhe

respondenl No,l ond 6 (FBR) wos lonlomount lo over reochlng lhe

order of thls geurl ond Augusl Supreme Court ond the whole

tudlclol syst"m stonds rldlculed' The respondenls hove

compounded (he contempl' mognified ond glorified their

outhority ond r€ndered rule of low ?completely 
subservienl lo their

whims. Theoocts ond order doled 19'04'2016 possed bY lhe

respondeni ot'i'the qdvice of respondenl NO'6(FBR) is wilhoul

opplicolion of rflind' the suspended ex-porty order ol tho Collector

Cuslomsodjudicolioninwhichonoppeolhodbeenliledond
respondent No.6 (FBR) notice lo poy penolty within 7 doys is

unconscionoble.lheorderlnonycosehovlngbeenlntuncledond

obon"O ln lhe'Fresence of lhe stondlng counsel ot the Fedelollqn

"orfa 
nA ue ni&ae the bosls of ploclng lhe nome ol lhe Pelttloner

!
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on lhe ECt yetjogoln. The order ls thu$pet ln curlum' non'est' ond

non-exlslenl ln the eyes ol low. (bold oddod)

Agoln I reproduce oui llndlngs olong wlth the reosons lor our flndlngs ln

the Order so lhol lhe:reoaelot ltrtiorOer con undelslond lhe choln,ol

;;;.t;;hl;h nos reoo'to the pelllloner chollenglng lhe lhkd memo when

ploced ln ProPer contexl:

2l.lnourview.inordertoreocho|ustdochiononddocomplole
justice in lhis cose we need lo toke inlo considerolion tho history of

this cose ond iis, cunent posilion'

22. This molter firsl come before this Courl when ihe petitlonor

chollenged the first memo' During orol crgumonls the leorned

counsel for the pelilioner submilted lhol the oclions ol lhe

respondents w6re bosed on moloflde which in his vlew wos

evidont from the chronology oi events leoding up to lhe pellllon

^ where by ihe , 
pelilioner wos in' effect being hounded ond

viciimized by lhe respondent No''l ond 6 (FBR)' When we possed

our ludgmento doted 7-3-2016 we ollempted lo deol with lhe

pelition in on eloboroie monner by touching upon most poinls

whichhodbeenroisedlncludingvoriousopplicobleArtlclesofthe

Conslitution. W-i'lh rospecl to molofide we stoled os under ot

Poro's 86 ond 87 of the Judgmenl:

Z6Z

V

lr

Molofldes

86. lttftorst we hove not oddressed lhe.questlon of

i"J"no!l''-n-i,iv aturr os put rorword bv. lle leqrned

counsel 'lor lhe Petllloner' we observe lhol lhe Federol

g".ti ;r'ilr;nue/customs Aulhorllles opp€or now to be

keenlopressloro"o'"o'moneflounderlng.ogolnstthe
;;tiil;; il" reoson lo " 

t""'t opporent' N-omelv' lhot

ri#;I;r;;"rlng ls coveied undei poro 3- ol the 
'pollcv

,"i"itJa't" 
"u"ve-ond 

would entltle lhe Mlnlstry ot lnledor

lo ploce'lhe Pelllloners norn" on the..ECL ll sotlslled wllh lhe

ll,Ir""rng ; ony such recommendollon'

87. lince qlmosl o yeor lios elopsed slnce the.FlR ond

iJ"rt 6riir" ""* "ot" 
io itgnt ond no cose hos go. for been

l;;ffi;;;,iri,rn' petlttner ror mon-ev lounderlns we

;;;l;;;d; lhot the concerned outhorllles ocl ln o bono

tlde mqnner shlclly ln o"clrdqn"e wllh the low. ond ln

iLi,i,l,Ji iit ioiJtrr'tro'trn lhls respecl' (bold odded)

23. We noie thot our conceln proved conect ond the

respondenls did lmmedlqlely move on oppllcotlon ogolnsl the

pelltloner lor money lounderlng whlch wos dlsmlssed on 30'3'16

by lhe relevonl Courl' Thls wos done ln our vlew prlmqdty lo deleol

the Judgment ql thls Court' (bold odded)

24. We olso recoll thot os o motler 6l groce we ollowed our

judgment to b6'suspended for l0 doys lo ollow the respondents lo

opprooch the Supreme Court in oppool' Such concesslon wos

mode ln rellonce on lhe bonolldes ol lhe respondenls qnd lhem

18
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opproochlng this Court wllh cleon hqnds' Unforlunqtely os will be

illuslroted loler: in thls iudgment by lhe octs ond conducl of the

respondent No.l ond 6 (FBR) thls wos o misconceived ossumpllon

on our port

,

25. ln our iudgmenl we hod olso louched upon Articles 2(A)'

4,5,9. lO(A), ta, tS, lA ond 25 of lhe Constilulion lorgely for lhe

purpose os exploined in poro 43 of our judgment in the followlng

lerms...,...,.

"43. The primory purpose of briefly dwelllng on the

obove Conslilulionol provisions is to -emphoslze 
lhe

importonce ot tnose anttes in o citizon's lifo ond lhe need

for lhe lederol Covemment -or ony olher.. body lo -ocl
;;rii;;til;; stricuv tn oCcordonce wlth low berore

;;kiil:idi;nt *rtiJn mov lmplnse o.l suctr Arllcles ond

ln porllculor wllrr resfect to pto"ing o clllzens nome on lhe

ECL". (bold oddod)

26. ln essence we were moking it cleor thot the execullve

outhorities covli nol ploy oround wilh peoplo's lives in on

orbitrory/whimiicol or unlowful monner since every ciiizen of ihe

Stote hod certiiih rigtrts under lhe Constilution which could not bo

usurped, denied or violoted by tho Stote'

l:
27, ln terms of molofide the cose of Chlel Jusllce ol Pqklslon V

Presldenl ol toklstqn (PLD 2OlO SC 6l) wch refoned lo ond relled

upon ot P,215'.1.'r.'

z6\

28. ln detormining lhe issue of mololide in lhls opplicotion o

brlefreviewofthechronologyofevontssunoundinglhiscoseis

both significoni 6nd retevont ?

01. Ihe firstlmemo plocing the petitioner on the ECL wos

doted 20-l l-2015'

02. Tho Rrsilmemo wos siruck down by.thls Courl on 7-}2016
-- 

*n"r"OV lhis Court-indicoted lhot lhero .should 
be no

molofidg conOuct"i'e'lv rnoHng o beloted chorge of

money ltiunde'ing in'itJ"" to J"t"-oilnu order of this Court

bv then bringing rne Joie oirhe petltioner wllhin the ombit

of the ECL PolicY'

03. Af ter the iudgment of lhis Courl on oppllcotion to chorge

the pefilioner *iti',r monuy loundering wos modo which

wos dismissed Oy rn" con"'"rned Court on 3G3-16'
,, I

04. The Hoh'ble Supreme Courl uphold lhe Ju'dgmeni of lhh

""' t;;;'il5-4:it'ili;dv "n 
initructions leorned AAGP hos

inlormed " 
thd il;;;"pinJenr ot thol 

'h'eorlng 
dld not

bring io ihe orteniion ot ine court lhe tocl thol slops were

in molion to 
'"roin"irtJ'p"Hti"""' 

on the 
'ECL 

in the event

thol th6 i'ogmeni tir['- ""''i 
wos u-ojr3]a on differenl

grounds,i'e' o*ing'm-onev tp the government otc' ll would

lherelotq opouol otirn"'rt-"" tn6t llre respondent No' I

[l"o?fe* )';;i' ii!^ipii"i-ro conceql mollon rrom ihe

Hon'bld$upremo Court

t.w
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05. On l3-4.16 the respondent No.l wos owore thot pursuonl

to Couli ordors ihe petltioners nome hod lQ be removed
from lhg ECL since lhey were o porly to lhs proceedlngs

ond thiy were by woy of obundont coution informed by
counseJ ocling on beholf of lhe pelltioner {ln the evont lhe .

first memo woi not removed until l8-4-20161'e' 5 doys ofler
ihe ord:er of lhe Hon'blo Supreme Court for reosons whlch
will come opporont from lhe remoinder ol lhe chronology)

06. On l5-4-15 tho petitioner ottempla io.. leove Pokiston

howev6r- she wos deliberotely ond illegolly stopped {rom

doing so since it oppeors thot quite deliberotely the

LipJnoent No.l not' withstonding the orders of lhe

Hon'ble Supreme Courl ond being in full knowledge of lhe

some hod refused lo toke her nome of f the ECL in

defionce ol lhe Supreme Courts order' The r<lspondent

No.l wos olso owore ot lhe petitioners controctuol

oofi"ofi*t which she needed to tulfill in Dubol or else be

ir"il6it.rrrions ot $US whlch controcts were produced

t"tot"-lrt. Supreme Courl. ln elfect thls oct by lhe

,"ipondenr r'rd.r ot nol removing lhe nome of lho

J.irio".i from lhe ECL in defionce ol ihe Supreme Courl's

lrO"i*ot domoging lhe pelilioner's livelihood' This oction

oy respqnOent N-o.t oppeors nol only 1o bo.jn-violotion of

ihe Sioiome Courts order but olso in Viololion of Articlos

iinf , i3is. ioir), ra, rs, l8 ond 25 ot iho constitution

*i,i6r, hgd beLn discussed in our iudgment os mentionod

eorlier. 
,

oz. on ts4jia presumobly oflor lhe rospondent No'l stopped"" in"'p-"nm"!i tro. Iu.i"ing Pokiston respondont No'6 (FBR)

*oL i9 the responden-t No'l osklng il lo ploco the

petitioners nome on lho ECL orl occount of personol

liobililylb PoY opProx RS 52M'

08. On 1&4-16 the respon'Jenl No'6 (F.BR) confirmed the
--' 

orbon6in! omount onO thot lhe peiilioner in effecl hod

insuf ficiqnt-ossets lo meet the liobilily'

09. After re-celpt of tfre obovq conespondence from lhe
"' ;;;;i;;i'No.o (rae) lhe politionors nome wos tokon off

ir''rJici"rr"g"dtv'in lomplionce wilh lhe supreme courls

order o[ l8-4-2016.

10. Almost iinmeoiotely there ofier, opporenlly in o motter ot
'-' 

nortt o""ording to the petitioner' lhe pelilioners nome

*oi prl-J."r oi"' tn" fCl'Oy resp.ondont Nol, through lhe

iuionJh"ro oue-io rror'inoonity to meet her personol

ri.olriti*."inS 52M ond lhe loct thot lf she wos ollowed to

i"-ou" po.ririon tnu rnonuy would not be recovered' The

;;t'.d;";;t nor immediotelv informed obout thls new

decision to ploce "; 
h;;;; th; EcL not withstondins lho

dkeciions given in o'i i'og'"nt ot Poro 9l whlch we will

il;;ihiorlr in inii'palmunt, ln ossence respondent

No.6 (FPR) ot" t'gsuirins-lhoi.lhe p?titltl:' is goins lo

obscorid. rronicolf L-ccoiaing lo.respondent,No'6 {FBR's)

;;t;-t;;;ni;;un fu rn" putir:ionei stoved in'Pokislon sho

could ilill not meet nor'-liobility whlch she, is opporently

iliii.li tnlltghlliis"tl""' ln efrect lespondent No'6 (FBR)

I Ilgeiri"g in-ot oiyon" owing the-Govemment monev

connot,leove rn" 
"oLinw "ue' 

u'ntil lt ls poid even if it is the

sublect of ririgotionir; ihe Courls which liligolion moy loke

yeors ls.decid" by t;;;o;'erned forum' ln,our iudgmonl

l"-i"Cn *iin ooscons]on orporo 89 in the lollowing lerms:

q

a10

.\

Absconilon.
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89. Wo hove olso in reoching our decision h light.ot the

ouestion of obsconsion consideied lhe potenliol violollons

Ji'in. iContritutlon bv lhe Respondenls os. dlscussod

iOoru,,lli" to.i'lhol lho triol is not likely to conclude in lhe

;; tijffi ;hich wo understond is ot' lhe very inlliol

tGui. ,fnu focl lhot tho Felltioner hos olreody been

"i"rl"tda 
tt". leoving Pokiston for opprox one ye-or ond

:;;;;i ;; pierenred i-ndefinilelv from leovins the country

*iirii ". 
odlr ond hoving nol been convicled of ony crimes

im'i"r-'lit tl*u"t o numo6r of other cilizens on lhe.ECL hove

t;;;;ffi;; ro iio"er obrood whilsl rocins lriol) ond thol

;;;;;;;;; in Foritton mov Nnder her professlonol

;;;";; il;""J to t"" her oiiins molher.(o conlention

;1;$liL:ll5*;:Hf :L:l?"l,1xf ffi '5J:11'*11;y'l

ol P.631 os under:

iMor"or"r, the pelHloner hos oheody been gronled

uorr on ii'iz.ic96'ln lh'e sold crlmlnol cose by.order of lhe

ilffifi ili,-iorochl. rrre llberty ot the pelllloner could

nol be cudolled by mele reglslerlng o cdmlnol -cose 
lor

whlch .he moy o, moy nol'be crlmlnolly. lloble' Mere

#ildii;"';ii.r.i' rn o crlmlnol co3e connol be o ground

i;: ffi;i;;';""iir,"" "r in" exerclse ol oll lu-ndomentol

Li i;tffi t'".;rn-Jro n ot rl ghls' Th e re sl slrofl o n ol o c rlmlnol

;;;" ;;; ;" ;eius wlth o-na ls exhoneous lo the obJecl or

the Slotule. (bold odded)'

rrl in its order upholding our judgment
Ihe Hon'blo SuPreme Cou

notod os under in respecl of obsconslon ol Poro's 5 ond 6'

"5. Respgndent No'l' no doubl' hos been chorged ln o

cose mentionea oOou" *ni"n is slill pending qdjudlcollon

in lhe compel.nt 6o'it of low' But mere pendency of o

criminol icose conrio-l ir.irn o iuslificotion lor prohibriting

her movement' ff 
-f'oi 

neuer been .lhe. .cose of tho

pltirion"ii il,ot tne ieiponoent isrlnvolvod ln onv ol the

coses lisled in nuro i 5i tn" e'it trom Pokislon (Control)

Rules, 2Qt0 in geneloioiR,t. ztr tlo) in porliculor, inosmuch

os she ltros not oeei cfrorOoO'1il Love e.mbezzled o lorge

Elr"rA""t;i t'not oiio'ititted insiitutionol lroud' ln lhe

obsence ot onv ttln tlegotions' w9.'!9n't lhink the

respondent's rno'"Il-"nlioild be prohibited under the

Ordlnonce or the Rules monlioned obove'"

"5. The, opprehonsion of the loomod ,^SC lor the

petitioner-s tnor *ri"iu-ihu respondenl l:t-.?"un 
chorged

tor committing t"io'i oruti"es os menlioned obove'

removolof n"' noilJit' icL wouto omounl lo lelling hor

off for good' it rnitlon"ui""d os despite, removol of her

nome from ECL' h;;;i;;once go.uta s-l!t,be enforced or

dispensed *nn oi'ti"JtioiCourt ln conlormilv with the

LiSuont'prouisions of lhe Cr'P'C"'

I L ln contlnulng the chronology' on 20-4-2016 lhe pelllloner lor

lhe second tirne ortemp'ieJ li'iuo'" Pokiston lrom tho Jlnnoh

okoort ond *o, p'"'"'YtJJ ttlrn ooins t9' bv -il" 
FIA otficiols

oooorenily on tf," orOuo'litf,"]i'*p",io-". The petilioner wos not

inlormea thol lhe fittt ;;;'il-5""n t"to'"d ond reploced

wilh lhe second:memo. I

12. The pelitioner then moved the Hon'ble Supremo Court lor

contempt of ils ordor ;; ;h;;;J not been cllowed lo leove

Pokiston opporenlly oJ""'i"'hei nome,*-os on lhe ECLJhh

heoring took plsce on ii6i-io ono on inslructions loorned AAGP

hos informed u' rnot '"'p"oiiu"rlltitr 
tnot heorino did nol bring

to lhe ollenlion of the Effi"i;; {onous feilets ond moneuvering

;;1;#;"q;;i:r'ro'o trin"iio"""'t'" thot lhe pelilioner's no^u 
,/

.t.
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remoined on lhe ECL ond ln foct lho flrst memo hod been

;;;;; ono rn" second memo possed ln lts ploce' ll would

in.i.t.. oppb,o, primo foco lhot the respondont No'l wos

;ii;;tl"gi; cbnceol relevont moflers from the Hon'ble supreme

;;;.i; ;"i vipw ol lhol heorlng the respondenl should hove

.""J'Oiv tolo f f.rb Hon'ble Supreme Court lhot the Judgment hod

o""" 
"6.pfi"a 

with ond os'such there wos no conlempt of lhe

srp*m" Corrlr orders ond thot o second memo hod been

p&seO reptocihg the nome of the pelitioner on lhe ECL ofter ihe

removql of lhe.first memo.

Y
29.Fromlheobovechronologyinourviewilrisqui'leopporonllhol
respondent No.6 (FBR) ond respondenl No'l were bonl upon koeping the

petilionor on the ECL ol ony cost tor ulterior/exlronoous reosons bost

known lo themselves. When the lirsl memo wos struck down lor not folling

' within the ECL policY rbspondent No'6 (FBR) lmmediolely moved lo pul

the pelilioner in o money loundering cose which tell within the ECL policy

in orderto defeot oJiipogment' However when this foiled respondent

No.6 (FBR) moved lo uso outslonding dues to the Government lo ploce

lhe pe'lilioner's nome on lhe ECL which os per Poro 5 of the Supreme

Court order ciled obove moy nol even quolify lo ploce the nome of the

petitioner on lhe ECL.

30. ln our vlew lhe:resPondent No'l dellberotelY ond molof,delY dld

not toke the pellllonersnome olf lhe ECI lor 5 long doys otler lhe posslng

ol the Hon'ble Supreme Courts order whlch respondenl No'l wos well

owore of ond wllhlnl 'ihot tlme lllegolly ond mqlelldely stopped the

pelhloner trom leovlng thb counlry lo pe{orm her prolesglonol

commllmenls ond os Gon be seen from lhe chronology lhe respondenl

No.l kepl her nome'pn the ECL untll lhey hod ln conntvonce wllh

respondent N0'6 (FBR)r'moneuvered o new teoson lo ploce her on lhe ECt

whlch they hoped would come wllhln the ECL pollcy'

',t

31. Looking of ihe hlstory of lhe cose oni th" chronology ol lhe evenls

ln the cose lt ls ln our vlew obvlous to ony reosonoble mon lhot thls ls o

closslc cose ol Stole tuncllonorlos uslng lhelr mlght ond power ln order lo

bully ond lnllmldole ru clllzen ol lhls counlry' ln our vlew' lhe only

reosonoble lnferenceibosed on lhe conducl of respondent No'l ond

respondent No,6 (FBR)'ln delylng the Court orders by nol removlng the

petliloners nome fronl lhe ECL lmmedlolely ond then when llnolly

beloledly removlng h€r nome lrom lhs ECL (5 doys otter they hod

knowledge of lhe courl orders) ond lhEn qlmosl lmmedlolEly r€ploclng

lhe pelllloners nome on the ECL wos mollvoted by mololldes lor ullerlor

motlves/exkoneous conslderotlons lor leosons hesl know to lhemselves'

As ln lhe Chlel Jusllce ol Poklslon's cose (Supro) the mololldes ol

,.ro""O"nt No,l ond 6i ogolnst the pelllloner wos llocllng on the surlqce

of lhe record through tne clrcumstonces whlch leod lo lhe removol of the

pelllloners nome lroni the ECI ond lhe subsequent replocement ol her

nome on lhe ECL wlthln"o motter ol hours qn qccounl ol the moneuvedngs

ot ,"rpona"nf, r ofia e ifsn) ond such molollde os shown trom the record

,,1

v
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ls sutflclenl mqlerlol lo;gnoble us to quosh/sklke down lhe second memo

on occount of mqlolldes.

32. Furthermore, lniour vlew lhe conduct ol respondents No'l ond 6ln

keeplng the nqme of lhe pelllloner on the ECI ln dellonce ol lhe Courl

orders ond trylng to slrcumvenl lhem through devlous meons hod 
fh1

ellecl ol undermlnlng in" Judlclory ond tMng to d6feot lls ordels whlch lg

nol expecled ol such senlor Government olllclols' We observe lhol

lhroughoul thls sogo respondenl No''l ond respondenl No'6 (FBR) hove nol

. oppeored belore lhls Courl or deoll wlth lhe cose of lhe pelltloner wllh

cleonhondsqndossuchweoreuslng.ourlnherenlpowerslodo
complele justlce os q moller ol equlty ln oui Conslllullonol Jurlsdlcllon lo

lhe pelllloner'

---

Y

A

33.onoccountolthemolofldeconductolrespondentNo.lond6the
pelllloner llnds hersElf lri lhe posltlon of o person whom on FIR ls reglslered

ogolnsl ond ls orresled tnd Jolled qnd os soon qs he ls bolled out of ioll ln

respect on lhot FIR o n6n' rtn ls lmmedlolely reglslered ogolnst hlm ond he

ls onesled ond relurnid to toll wtlh such procflce conflnulng ln o vlclous

clrcle. ln the exomple'l[ed obove the moloflde obJecflve ls lo keep lhe

occused ln Joll ot oll cbsh whlle ln lhe lnslqnl cose the moloflde obJecllve

ls lo keep lhe petltlonei.lrom leovlng Poklslon ol oll costs' Such procflces

undermlne lhe publlc's confldence ln both Stote lnslllullons ond lls

lunctlonorles ond the ludlclory ond ore cleorly on obuse ol lhe procese ol

low ond ore lo be slomped oOt by lhe couds'

34. As such on occbunt ol the moloflde ond dlscrlmlnotory conduct ol

the respondent Nol,ond respondenl No'6'(tBR) os nonoted obove we

slrlke down tt 
" 

r".ondim"mo on occounl of lt belng mode on occount of

m ololldes'

35. We olso tlnd tho|,on occount ol lhelr moloflde conducl os con be

seen ftom lhe record,reoO wllh our Judgmenl doted ?-1'1:16.:::

respondenl No'I ond re,sPondenl No'2 (FBR) hove vlololed lhe rlghts ol lhe

pelltloner os enshrlned'under Artlcle 2(A)' 4' 5' 9' lo(A)' l4' l5' l8 ond 25

ol the Conslllullon ln rqploclng her nome on lhs ECL lhrough lhe second

memo. (bold odded) 
.

ln respecl ol blos of the respondent ogolnst the petltlonet os lound ln lhe Order""'

4l.ln our view fi're bios of the decision moker (respondent No'l)

tlooting on the'surtoce of the record is suflicient to striko down ond

' set oside lhe second momo ond os such we strike down ond set

side the second memo on lhe ground ol bios'

. 42' One ot tnl 
'o"'"0 

roles of lho Court ls 1o uphold the

Conslitution ond ensure lhot lhe rights of lhe cltizens ore

guoronteed ond prolected ond lhot those righls ore not loken

owoy or crushed by lhe power of Slole funclionories ocling in o

21
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molofide & bios rnonner' ln prolectingwhimsicol. orbitrory, illegol,

those righls it is hoped ihoi the public's foith ond confidonce in

the iudiciory ond ils foir ond oven hondod odministrqtion of justlce

would be enhonced.

he second memo doled 19-04-2016(o) slriko down/sel oside I

since il is bos6d on molofide.

(b) strike down/set oside the second memo doted l9-04-2016

since it is bgsed on bios

Events lollowlng the Order strlklng down the second memo'

43. As wos held in Chlel Jusllce ot Poklston's cose (Supro) ot P'66'

''The criticol indisponsobility ot dispensotion of justico in o

toi'tty Ou i'l botween mon ond men or botwoon lhe

governors ond lhe governed, could never be over-

6mphosized. The foct thol it is Justice ond lusllce olone

which could ensure pooce in o sociely ond lls consequent

strenglh, security ond solidorily, wos one of the serlous

lessons toughl to ihe civilizoiion by. ils hlslory' And hislory'

be it oncielt, biblicol, medievol or Contemporory' olso tells

us thol societies sons jusiice hod never beon pormitled to

ptrrrG lrlit plonet foivery long ond.hod. either io reform

ihemselves poying heovy'costi usuolly ln blood or hod elso

O"en wpel off ihe foce of lhis eorth' The French' the

Russion, the Chlnese ond more recenlly' the lronion

revolution. ore somo such lessons' lt is perhops for this very

reoson lhot doing of justica is conceivobly lhe most

i"pl"rtJ O*"nic 
-Commono olter'SALAAT' ond ZAKKAT''

44. ln Summory we;.therefore, for the reosons discussed obove'

{c) strike down/set oside lhe second memo dotod 1944-?o16

#i""'ii";";eJn ,olotlo"rv ond bioslv possed^in vlolotion of

l;"t"; i [],;, i, s, ioiAt, 14; l5' l8 ond 25 or the constitulion'

:I I

'I I onY deloY
{dl direct respondenl No'l lo immodlotely wilhoul

i"rou" fnt noriie of ihe petilionor froin lhe ECL'

le)direclthofthenomeoflhepetitionershollnologoinbetv' 
,i!".Lii "i'rr..iCL 

wiinounne prior opprovol ol ihls court'

I

l. Aflor possing;lhe order we grociously declded not 1o proceed

oooinst the respbndent ror c-on-iempf by woy of exerclsing ludiclol

,".Yt"i"t irri.illrnglt "r""ito 
nlm'tnol'sucn resJroinl mov not bo

so forth cominQ in lhe eveni in"f tl.'" respondenl,.conlinued io

violo,leourordersinrespec't.otthecoseofihopolilionerondher
pal".l"t-"":'th" rbL.' we ogoin govo lhe dkections os

mentionod oboVe.

2. \he responde'nt *o, ogoln d\recled to compty with the dlectlon

"o*.fn"i 
\n poto s 6\ qnd 62 oi lhe ludgrnEn\ uh\ch hod now

reoched flnollty, (bold odded)

3.Despito the molofides, bios ond discr'imino-tory .conducl 
of lho

i"sJ".al.t vis o vis lhe pelitioner which iu-stitied.the striking down

of the second,n'tomo we grociously once ogoin..suspended our

"iiiir"t 
rti" pqriod ot z oEvi * the request oJ-tho respondents

*r.o *onruo io tppeot tne ii'me' Ii moy bo observed here thol on

both occosions when mJ 
-niipona"nis 

requested suspension of

,{t
t
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our Judgment ond Order thot they hod not even reod them to

considei whelhei in foct on oppool wos.iuslified'

4. lt ls slgnltlcont ond qulte shocldng to see whql hoppened ofter

tne posst-ng ol qur ordei dkecllng the nome ol lhe pelllloner lo be

deleled ftom lhq ECL lor o second llme.

5. As per diory ihoels when lhe molter come up lor complionce ol

irru ouou. oider os per its dkections on 9-06-2016 in esence tho

leorned AAGP'concoded thot no oppoolhod been filed os yet

bul one doy wos left lo do so ond os such he roquested lime lo

seek inslructions from the secretory inlerior ln respect of

complionce wilh the order.

The Order recorded os under,

",as on indulgence fhe molferis odioumed lo 10'6'2016lo

be tok@n ,p-ot I t:OO o.m' However' ll ls clorllled lho' it lhe

order pqssed by lhls Courl, os refered hereln obove' ls nol

;;;;,i#-l; -tLtter 
ond sptrlf' ond no compllonce- ls-

received, lhe Secrelory WiMry ol lnleilor' Governmenl of

i"tlti";'tr,rr be ln itlendance' ond sholl. explotn os -lo
wtry proqeedlngs for conlempl of Courll otder may noi be

tnliftoted.togolnit htm lor noi complylng..lhe Courl's oder
possed in iie insfonl mqtler'(bold odded)

Copy of :this otder be lronsmitted to the Secretory Mlnlslry

ir Tit"iOti, a.vernmenl of Pokision through fox whereos

.oly mbv olso be provided co-ver-in-hond Jo lhe leomed

eariiti.idt attoriey Generol lor onword tronsmission fo

ensure cbmPlionce"'

6. As per Order.sheet dored 10-0&16 i'el the ne-xt-doy leomed

e,nCp-*omrlgO tl,ot os plr nis inslruclions lhe- nome of lhe

33i'n.""it "i !i toi 
"or 

uJ"n o"tetea from the ECL' whereos lhe

olleged conlemnors *",u r.*fing eflorls lo obtoin some interim

"iJJ,ii''# 
in"irp,"r" court otFoKston ogoinsl the order of this

EJrrii"i.o oli,o-2o1 6Jhoorder went on os under ot Poro 3'

3. Atlention of leomed Addillonol Attorney Generol f or
- pofiifan *os arown fo the specific dkeclions of o Division

i#liiii'iri'i d.-# o' 
"ont"ined 

in Porosropohs'44 ond 45

of he atder OoteO Oi'oO'ZOl6' os well os in lhe lost order

iorr"o- ov fhis c;;; in oe'06'2016 os rerened to

hereinobove, *nJ'iiv' os on indulgence ond on his

requesl .the motteri&i oaloutnta foi todo.v' whereos' it

wos furltier ooserved thtl if'lhe order pos:gq bY this Court'

os refenbd rc n"'"inii"' h not compfied. with in lefler

'ond sprrit, ona no-complionce is 
'".""]u:.di 

the Secrelory

Ministry ot tnterior'--Coiirnment ot Pgkltll sholl be in

olfendohce ona snorl-eipfoin os 
'o 

why. proceedings for

"ij"iiriiiJr 
co"i:t-'iJ"i'"v not be initiored osolnsr him

for not complying ;; Coud'i o/:der possed in lhe instont

mof ter, Jn '"'po'i"- 
to 

- 
*r'icfr' Mr' -solmon 

Tolibuddln'

leomed' Aoaitionoii 
-etti 

orney Ge nerol f or Po.kislon reguesfs

for o short ooiouinirliii ti cott r'" secrefory' Mlnistry of

lnterior,. Govern';;;;;' p"titton to exploin his posilion in

lhis regord.

4. ll hos been obseryed fhol insplle of^sqe-9m1 orders possed

bv thts Court rn r'"-litio'i ieiirton (c'r'wo' D-,77 69 I 201 5) on

o7.o 3.20 t 6ond tnl ffi;; ;i il; i"nouroble supremu qo-l'l

;;';;'d'-;;'; r;:ilt;6 tossed rn c'P'No'78t ond 8e6

;;ziT;iH;i;J;;;Ji possea fv.thrs court on rhe

:";;#;i ;i"c;;i-d;i;Jron rcrrin No'10280 t20t 6)

dat e d 02'0 6'201 u' iil iiiJsLJ contemnors' hove somehow

dellberolelv oil"tpi"i"io"i[ui itre co-urtt orderc' whlch

orenellhet"o*iiiJ*tnnorlhe.olleg,edConlemnorc
hove the "o"r"ti'io 

t'O mll ony explonollon or to oppeor

?1:;
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In Cour! fot such purpose. No commenls hove so lor been

ieiet eh regordlng iompllonce of crur,l older os rclened
to herilnobove by ony ol lhe olleged Contemnors'

lnctvdlng Secrelory. Mlnlslry ol tnlerlot, Governmenl ol
iotttfon] who wgi speclllcotly dhected lo ellher submil

;;;;,hh"" ond ln cose ol non'compllonce, lo oppeor ln

person lo exPloin hls Poslllon.

ln vlewl of lhe obove focls ond clrcumslonces ' we would

Jlrecl tlre Secrelory, Mlnlslry' ol lnlerlor, Governmenl ol
iotftfoi, lo oppeor ln person before 

^ 
lhls Court on

14.06,2016, ot ir.so o.m ond lo exploln hls poslllon os lo

":iV 
nu orders of lhls Courl os well os lhe order of lhe

Hiho,utrable supreme Courl ol Poklslon os refenad lo
'hiretnobove 

hove nol so for been complled wllh' lle sholl

.i" "ipili, 
os to why Conlempl ol Courl pro''eedlngs

;;y;i i; lntlloled ogotnst htm tor deflonce of courl's

orders wllh lmPunltY.

we mal furlher observe thol tt lhe needful Is nol done

iiii" in" n""t dote of heortng' thls Court wlll conslrolned

to 
- 

oroj..O ogolnsl Secrciory' Mtnlstry ol lnletlor'
'iorZ,inini 

or iiruston ond olher olteged contemnors' for

iiiiiitoi''ot lhe courf's orders ond no further oppoilvnlly ln

iiiJlliiJiij will oe exrenaed ro rhe ollesed conremnors in

ili; ;;;r;. lf lhe secretqrv, Mlnlslfil.tnterlor' .Govllnment
ii porliirirn sholl nol opp.o' befoie lhls courl on lha nerl

;tiJ;i;;rr,rs. ona ihe courl's orders wlll rcmoln non'

compfleO, aoiliOh Wononls wfll be lssued ogolnsl hlm for

hls oppetrqnce in Cout.(bold odded)

I

A copY df this order once ogoin be communicoted to lhe

;;;;;il r"initrtv of tnteiigr' Go-vernm.enf of Pokiston

it.rgh, io, os well to ensure complionce"'

Y

6

-( 7.lt oppeors frpm the order sheols thol pursuonl .to lhe obove

riif"gV;io"[ coution contoined in order doted IG5-2016 Mr'

Arif Ahmed Khqn Secrelo; of inlerior Governmenl of Pokiston

oooeored personolly OetorJ fne Courl on l4-0&2016 dt whlch lime

HJ6il"J 5.i"i oi:oo-zorZ noJsrin nol been complied with bul

llSoliJ""tv-iii pr"ilr" "tr"tti 
were boins mode to obtoin o

restroining ordei from rnt'ion'Uft Supreml Court in respecl of

t?Li'iiit"o-doi-zolo ond- h"n"" lhe o-rds.could nol be

Ii].olIi'*nn if i.irn" order doled l4-06-2016 in lhe prosence

of Mr. Arif Ahmed fnon- SicroG'V of interior Government of

Pokiston continued os under:

"Such eiplono tlon bY lhe Secre(ory- ' nllls? ol lnl'erlor'

Crrirnmlnr or rottston' lslomobdd ls-nellher plouslble nor

occeploble ror ilr"lJoto' ihot specrlc..orders hove olso

been possed f' ff'u- 
-ln'ionf 

motter fih regord lo lhe

complionce of ;; 
'a;;;i;s order whereos sufllclenl

"i,piiiittv 
lros oeen awotded lo lhe olleged conlemnors

either to, compty;il 
'h; 

coud's order-or lo obloln ony

ffi"#rfiii;i ;;;;; i;; ionourobr.e supreme court ot

Poklslo4. non"'"i'ii'oip"o" ir'Lr nelfh-er the order possed

bv llils lcourf h" 't;;-;"'plled wllh nor lhe ollesed

conleninors r,o,u llln oui" r" obtotn onv re{r9]{n0

ordet fr.Qim mu noiiuioai" s'pt"" Courl ol Pokislon'

I"*,,b'i' ;;; ;#;;tn'o" a-"rion"" or courrs order

by otle QQ d conr"mi oi-p^ent tn Co urt w-e^ confronled hlm

os to Wh)' 'r'"'""i"-n"tlce 
moY not be lssued for

deflonc'e or ilre ciiris ider' tn-response- to whlch the

;#i;i,-ffiitri- Ji 
- 
htertor' Governmenr or Poklston

requesfe.d ttrot onl iiv:i'ii' 
^"i'v 

be s'ronted so thol flnol

efrot nrov o" '"i"-iJ "ol;i; 
t;;" reslrolnJns ordets hom

rhe Honourobr" ;'';;;; Z; ii' totung 
'wntch' 

lhe order

possed,6Y r''"t c;ffi;;;zlii'iiito wlrl-be complred ln lts

\

VL

I 26



z^1].

r

,efrer odd spltt by lomorow ond compllonce reporl wlll be

furnlsheP.

Keeplnq ln vlew lhe reguesl mode by lhe Secrelory'

Utritti t t lnlerlor, Govenmdnl ot Ppklslon. lslomobod, os

oii tniulg"r." ond losl chonce. we odlown lhls maller lor

lomorro.i, l.e, 15,06.2016, lo be loken up ot 0l:00 p'm'

iii"v[r. tt ts clorlfied thot tt lhe olleged Conlemnors foll lo

oblotn ohy orders lrom lhe Honouroble Supreme Courl' lhe

oia"i oni"o 02.06,2016 possed bY thls courl sholl be

"iiplia wtlh ln tetler ond sphlt ond compllonce reporl

rrrJi'0. trOrn illed by lomorrow' poslllvely' folllng whlch'

itre oltegea Confemnor(s) shotl expose hlmself/lhemselves

t"- Cii.-pt of Coutl-proceadlngs' wllhoul ony- 
-furlher'i"ii,tinti. 

Mr, Nlf Ah'med Khon, secreforY' Mlnlslrv of

tiiiir, a'orernmen! ol Poklslon shqll be ln ollendonce'

tomorow.(bold odded)

\

8. On lhe n"ri'dol. os per doiry sheel doted l$0&2015 in the

pli"""" .f nnr. ,crif nhmeO Khon Secrelory of inlerior Govemmenl

5i-F"ririon thb leomed AAGP ploced on the Courls record o

."roi."Jrr- doted l$0&2016 deleting lho nome ol lho

;;tiii;;;;;;; the ECL in complionco wilh order.doled 02-0&2016

["ri"J ov this Courl. The order doled l5{6-2016 furlher observed

os under, 1,i,,.

"ur. eli. Ahmed Khon, Secrefory! Mlnlstt! of lnterlor'

#;;i,ie;;' ;ioirtro'. presenlrln courf-verlfles such

potjffo,l ona cobgorlcolly itotes lhol pursuonl lo lhe order

dated 0.2.06,2016 possed'by lhe leorned Dlvlslon Bench of

fni, coult tfre nome ol tie Pettttoner hos- been deleled

iii^ ect Lra fhere Is no legol lmpedlmen! lor her hovellng

obtood, cop,es wtreieof hoie bein supplled to lhe leorned

Irrnt"i toilru pellttoner' (bold odded)

Since /he order doted 02'06''2016 p-ossed by the leorned

oiritti Bench of tfrrts Court on Conlernpt Appficotion
",iilii" i;-loiaoizuit hos been dutY comptied with'

ii"1l"n'.ii"i 
"ioirv 

oi ne lime ollowed for such purpose'

;il;;d1;;t;'iiL ottegea conremnors were mokins on

efforl tQ obloin opiioiiote orders from.the Honouroble

;;;;;.! e;;;t oiF'irt"n pursuont ro the order or rhis

Lfi;',io];; ilniioro Possed on . rhe conrempr

,lifii.orion, therefore' we oie persuoded nol io drow onY

odversq inference in respect of deloy w-hich hos been

cousedr in '/his regiri'- iol,e"'' whlle dlsposlng of lhe

mofter. *ould di'":t il; oileged Conlemnors to be corctul

il;ffi';d''#r; A;;;ti^; wtth tie courr moters ond ro ensure

thot lh6' o,a"" pot"t"J bY the Court .sh.oll 
olwoys be

".rnii"q 
*ilr,r l' 

'i;j;;; 
t;; sptrtt prompttv"'(botd odded)

9. lt soemed rthol lhe moller hod finolly reoched lts logicol

ton"triion. However il wos nol to be lhe cose'

10. Both podie!ropprooched the Hon'blo Supreme Court ogoinst

order doted 0?-06-20l6rh;i"ifton"" moin conlenlion wos lhot

this Courl shoufd hove pr.J*O"J .Soinst the Respondent for

contomptrotherthontno*in-JiuoiJoLigstg'1t,o;]heotherhond
the Respondents 'oln "oni"iii;;;t 

thot the direclions givon in

order doled Okp6-2O16 to'iJ not hove beon glven ln tho soid

#il. 'il-,r#iio* ot 
-r'ri'nilo' 

Mohmood.who hod been

murdered which hod reoo io'irrJlilinJ ot rre ssolts olso opplled lo

be o porlv to the proceedi;d; ;J; ine Ho'n'ble'supreme courl

IIo" ini"o",'iionL' fl"o-inYo petilion.,"s"lTlln: 3rd memo'

menlionedeorlierwhichogoin.plo"uohernomoontheECLon
1s-06-2016 for dirrorent t;H;;Ith;;"m"-^qo,v os lhe second

memo plocing the petittoi'els ""'" "" 
irt" ECL hod been doleled

on lhe orders oI lhis Court' v
,: 27

n
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'll. By Order doted 3046-2016 the Hon'blo Supreme Court ln

deoling with oil'the obovo oppllcotions/oppeols lCr 'A 30212016'

ci.rue-No.r 15412016 in cr.A No 2B3t2Ot6 ond cr.A 283/2016) whilst

*-'"ogniring tndl tnese opplicollons/oppools. rolsed issuos whlch i

nl"o""o cJnsid'erotion ol Poro I I of lts order observod os undor:

i

Poro l ii: Sordor Muhommod Lotif Khon Khoso' leomed

V.,aiC f,gs olso roised o gievonce thol pursuont lo lhe

eorlier order of lhis Court, the proceedings in Consfifutionol
p"iiil",',ro.o-2769 ol 2015 in lhe leorned High court.of
Srndh hos been odiourned in the obsence of ony direcllon

by this Courf. No oider sloying such proceedlngs dlrectly or

iiairectf. hos been posea Oy fhis- Courf' There is

,pporriiny o subsequenl couse of oction in tovovr of the

Responden I i'e' ui'lyyon Ali whose nome yet ogoln

p/oced'on the ECL vide memoran/um doted 15'06'2016'

which even toof ptoce ofter fhe Order of the leomed High

Coutt o,f iind;' W; expecl lhof lh.e. leorned Hlgh Court-of

ilrit i.ir proceed 'in 
m" constllullonol Pe"tlon No'7769

;'i;ii,;F;im;tstv ond declde rhe motter' tt posslble'

,ifr,mrtoi.tt'ff'!irtledmorderpossedonlheprevlous
ffi'"f f,d'h, siott conttnue ' whlch o-l besl only lmpocls

lhe conlempi" "ieoui 
proceedlngs belorc the leorned

Hlgh Cout of Slndh'[bold odded)
t_

,o "ort 
up immediotely otler the summer vocotions"'

12. The instont petition:*od been proceeding before this Court bul since o

rp't,l.r'0"..n-noo o"pn rlirn"iiiLt'ro iot heor lhe coso on o doilv

bosis despile its oest, .endiovoo reeping in view lhot the petllioners

counsel olso hod to cgme ii# Lonot" ond wos proceeding in o coulious

;"#;;#ilrv "tlinto 
illen suggestea bv Leomed AAGP thot lhe

cl;;.;;;;uio"i ov t["-Gt"t""tourl,since-os por order doted 3]
OG2Oi6this motler wol ''"onito torne up ofter summer vocolions'

13. lf .there we,e ony,qmoisrities in lhis rglplllll*os cloorod up by

order of the Hon'ble suptu'i"li'ii oor"o it-og-zolo in this cose where il

wos held os under: 
.: ,

"Leornqd'Sr' ASc for Rospondenl'No'l hqs drown our

"riJiJJ 
l" n" of"' o"t"o' 30'06'2016 to show lhol o cleor

Iililii,;ila"';;;;;; bv thh court thor pondins

Conslitqtionot Pliitionio.szo'8lzo.l.6-(mistokenlv monlioned

in tne <iroer"tstlitiri'i["ti Pelilion No' 776912016) sholl

oe oisposel;i ;;;iil;'M yll1iy'week' Ho submits

tnot orqumlirs ori tenorr of Resp.ondent No'l (Ms' Ayyon

Ali) hoVe ;il;il 6"un 
"op"r'oed 

while leorned Slolo

cou niel noi't]io-iotrirmodB his submissions' However' lhe

moller ls ttiripffig'o"6'" r'" Hign courl of Sindh ond

now fix€d on 03'10'2016'

Keeplng ln vlew the splrlt ot 9-"- eorller order doled

so'oe 'zotO] wl-Jo;; rtrli on os'ro'2016 the motler wlllbe

il;'"rG;find:ili;;;i berore-the Hrgh coud or Srndh

ona tr *lrl iJ [;;;;i ln occordonce wlth low"'(bold

odded)

--l

)ooooo( Dud of Hlstory )CXCOOO(
\

After setting out the hbove Uft"yl"11'nology of events ln

order to place the ";tt,e;t;*itioo'L "ootext 
t now como to

determluiug tu" "oJu:;irIrt;." 
j"::Td oa o3'1o-2016 ltr

accordance with tilJ' iron'ure supr.eme Courts order as

H;iffiu-J atiou after foearing the parues'

w
28
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1. Turning to the qJe"do., of territorial jurisdiction' We must

not lose sighr of the fac-t :that it is the third memo which is under

cha-ilenge which is the piacement of the name of the petitioner on

the ECL for the third time. This petition does not concern

contempt, which proceedings are pending before the Hon'ble

.

Supreme Court, so at the outset I would observe tJ:at the

:

authorities relied on uy the petitioner are of littl'e assistanc-e in this

matter.
i,

2. ' We have already iound in the Judgment referred to above

that this Court does; , have territorial'jt"i"di"tio" in cases

concerning the ECL whe.re the memo is issued from the Ministry of

Interior in Islamabad apd takes effect in Karachi for which

elaborate reasons with relerence to the relevant law was cited in

the Judgment dated 07'03-2016 dealing with the lirst memo which

discussiononterritorial'jurisdic|ioninlargepartisSetoutbelow

using the paragraph numbers as used in the Judgment for ease of

reference:

22,Further'caselawflowedunderthebridgebutinthecaseofLPG

Association of Pakistdh V Fetleration of Pakistan (CLD 2009 1498)

after considering and ofiaustively analyzing nearly all the relevant case

law on territorial jurisdiction (both Supreme Court and High Court) and

including Sandalbar (Supra), Al Iblagh (Supra)' Trading Corporation of

Pakistan (Supra) and Flying Kraft Paper Mills (Pvt') Limited (supra) the

fotlowing latio was cleduced from the authorities in relation to territorial

jurisdiction at P'1514
,l

*6. From the judgmens cited at the Bar on both the sides' the

portions *h"*f flu"t'Ueen extensi"ly reproduced' the following

ratio is deducible:-

(A) The Federal Govemment or flrY. body politic or a

"o'po'utio'i"o'";';;t"ty 
althgritr having exclusive

residence "t 
l"t*i* tt Isiamabad with no oflice at any

ott.te' pta"t"i"l;ilih" i'o"in"tt' shall still be deemed to

function all over the country'

If such-:Government, boily or authority passes alry order

or initi-ates an action at Islamabad' but it affects the

Lftj; nti;; " 
tle'ltace other then thc Federal

(B)

29
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(c)

capitat,'such parfy shall have a cause of actlon to agltate

aUout tris grievance within the terrltorial jurisdiction of
the High,6ourt in which said order/action has affected

him. (bbtd added)

This shall be moreso in the cases where a party is aggrieved

bv a leeislative instrument (including any rules, etc') on the

giound-of it being ulus vires, because the cause to sue

igainst that law shall accrue to a person at.the^place

tri"t. frit rights have been affected' For example' if a law

is challenged"on the ground that it is confiscatory in nature'

;il;ii"; 6r tr',. n oaurtntal rights to Property; profession'

association etc. and any curb has been placed upon such a

,i"fit U" a law enforced at Islamabad, besides thtre' it can

;i:;-# ctaterg"a within the jurisdiction of the High

Court, where the right is likely to be affected'

In this 
lcontext, illustrations can be given' 

-that 
if some

dutv/ta;i I'tas been imposed upon the withdrawal of the

^"orntt 
by the account holders fircm their bank account

*J tnu, aigrieved party is'maintaining the account at

u"iJ],rr3,itii tt. a.tnu* has been passed at Islamabed'

;' htJ 
tri*ti u.ing affected where he maintained the

;;;; rt-?rt"t.l' h-e also can competently initiate.a writ

;;iiil iifl-ur,or. besides Islamabad; this-shall also be true

i;;; :;ioiuiio,.r of anv right to profession' if being

r.lror.te.i [, " person at i"h"r"' obviously in the.situation'

fr. rf,.fi nare a itgirt to seek the enforcement of his right in

any of fre two High Courts'

On account of the above, both the Islamabad and lahore

;i;ffiil tirurr to,t the concunent jurisdiction in certain

;;il-;il it shall not be legally sound.or valid to hold

irrri-.t ,tfr. Federal Govemnre-nt itc' resides in Islamabad'

^"? 
;*i"t fr"* th"tt; the assailed order/action has also

;#;"|,ilrlmlti "*tuio, 
therefore' .it 

i s. o nl v. the capital

!t'ch 

"ili{vr:l^'Yi 
ff;;*:'T,#tl'"lili,'l:dominalit Purpose ln

lr.af.ta;t, rather on account of the rule of choice' the

,rtirtiiirlti,ioner shall have the right to choose the

L.rrn ,t Uf. convenience'' 
'(bold 

added)

(D)

)\

\

I

23. Thus, it would seem that the olcl Sandalbar (Supra) test of

dominant purpose has now frrally been superseded by the "take

affect" test. Nariiely if a Government' body or authority passes ary

order or initiates an action at Islamabad' but it affects the

"aggr:ieved parlyl' at the place other then the Federal capital' suclt

party snafl haire a cause of action to agitate about his grievance

,*,,n,n.n.territorialjurisdictionoftheHighCourtinwhich

said order/action has affected hlm'

24. The abdve reasoning and ratio in the LPG case was

fottowea in the case of Pervez Musharaff Y Pakistan (PLD 2014

** ,t| which was specifrcally addressing the question of a

.rv

I
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person's nalne being placed on the ECL which in addition atP'424

stated as under
I

31. Now we would like to take the issue of tenitorial

iurisdiction, Learned Attomey General argued that

ihis court lacks tenitorial jurisdiction' At present

the petitioner is residing 1t X,ara1!i though

temporarily but it is also a fact that lt he wanh

exit'from karachi, hB would not be allowed to

,move due to his nome on E'C'L' The respondents

No.3 and 4 are the Director and Additional Director

F.l.A. (lmmigration) posted at Karachi' It is also a

rnatteiof reJord that it is not the first tlme or the

iiitt .ut. which this court or we are entertaining

;;--til question of E.C'L' but this court in

;;rb.t of cases not only entertained the

i;;iiilrt but nlso passed ortler for the removal of

irt.--"nrru from 
'E.C.L' In this case also' the

p.4... to.t. passetl by the Ministry of lnterlor at

iilamabaO lii<e other cases but since it is a matter

[f ]i'r..ry ,r a penon and infringement of his

iroJurn*tof rig-ht, no oustere or rigid vicw. c-41

il;;k;; ;, to ihe territorial jurisdiction of this

;;r;,'iil" (a) of Sub-A'rticle (l) of Article 199

oi ,f.ri C'"rt,f,i,tion lucidly envisages tl?t.olm:
aoolication of any aggrieved party' the HIgh .uoun
liav direct a person performing within the temtorlel

iui'ltai.tion of the Court, functions in connectton

'*iirri . .n irs of the Federation' a province.or a

i# ;;,h*ttt' to refsain from doing anything he is

, il;;;i-.i6v law'to do, or to doanvthing he is

iequired by taw to do' The High Cout *n .1:o
alli*l-,rrll anv act done or proceeding taken within

{ii"-""i.ria jurisdiction of the Court by a person

;;f*;iil;ctions in connection with the affairs

;ffi;'F;;r;ti*, a Province or a local authoritv has

;;;;;1;li.; without lawtul authoritv- and is

iii"lttrf effect' lf a stringent or inflexible view

i; i"i.,i." ,ue question of E'C'L' that only the

iiUr, i'"rt,-"i i'tlntorao is competent to take
-;.inir.^n... 

then it rvould mean that no other

iil""h-a;; in the country can taken -up :n{
ilil ;s.t;;, ihe Fecleration on the plea thnt

ffi;r"ri;; t; locatetl at lslamabad' It is not the

ci re tfrot order passed' under the Exit from

ilktil;- tco"ttoil ordinance' 1981 does not

i;;ili; ti" p.ovintt of Sindh or this is not the

iil#'d;;'ii ihe petitioner wants exit from- the

ilttlr..irf ir.isdiction of this court' he would not

be stoPPed." ftold added)

25

,'
It then considered the Sandalbar case (Supra) and found

as under at P.426

"39. tr'he learned AttorneY General quote d the cese of

al Ai, E e n ES vt. Dd. which was refened to bY

the honlble SuPreme Court in the case of Khurram

Shahzail,: (unrePort ed case). [n ilre case ol Sandalbar

Enterprises' l.ron'ble SuPreme Court had observed that

against;the as assed at Karachi, Petitions

I

\

tl

sessment order P

I
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are filed at Peshawar or Lahore or Rawalpindi or Multan by

adding h ground for impugning a notification under which

pu.trcifhri."y is imposid and this practice was deprecated'

ii was held that the-court has to see what is the dominant

object of filing the writ petition and in the Sandalbar case

it. aotlin*t-object was not to pay regulatory duty

assessed at Karachi so leave was refused' Even in the case

of nlat uiding principle was to see the dominantr
obj ect n the case in hand, the dominant object is not to

challenge anY levY or the assessment order Passed agarnst

the petitioner but the dominant object is to get free from the

clutches of E.C.L' and naturally if the petitioner wants to

exit from the territorial jurisdiction of this court he will not

be allowed until his name is removed from E.C.L. Due to

petitioner's abode at Karachi, the partial cause of

action is also accrued at Karachi Yhere the respondents

Nos.3 'and 4 ate Performing their duties while

Federailon of Pakistan is Performlng its functions all

he High Courts at Karachi and

concurrent jurisdiction in thls

of the learned AttorneY Generol

urisdiction of this court is

miscon0civcd." (bold addedi
ol .

over Pirkistan, hence t
IslamaPBtl both have

matterl'The objection
to thc territoriol j

26. lt woufh therefore seem that the test for tenitorial

jurisdiction has now been established as the "take affect" test' In

this case the Pllitioner has a permanent residence in Karachi and

wouldliketo,ieavePakistanviatheQuaid-Azamlntemational

Airport at Kartichi which is the most convenient for her being the

closest airport ito her residence' If she attempts to leave Pakistan

via the Quaid -e-Azam Intdrnational Airport Karachi however she

i

will not be able to leave as her name has been placed on the ECL

*o *" effect if the ECL Memoranoum iitt take affect on her at

Karachi at thj:Quaid-e-Azam Intemational Airport Karachi in

addition to any:other airport in Pakistan'

27. in considering this aspect of,territorial jurisdiction we must

also take info account the concept of access to justice which is

enshrined in ourl law and A'4 of the Constitution' Access to Justice

means exactly r{'hat it says' Not only must a person have access to

i 'ustice at lheir
inexpensive afiordable justice but also access to 1

doorstep. If a person resides in Karachi is it fair on that person to

have to travel 'all the way to Islamabad in order to challenge an

order against- them considering the cost (travel and

u".or*odutioil ti*e and inconvenience (perhaps necessitating

days off work:or needing someone to look after young children)

whichthatwoulclcattsewhentheycanhltveaccesstojusticecloser

to hotne *h.,tltl" order which they are subject to takes effect? We

do not think'it would be fair' As enumerated in numerous,,v
,, 32



Judgments of tfie Hon'ble Supreme Court access to Justice is also a

k"y .ompon.ni to the rule of law and the effective and good

adnrinistration of Jtrstice in contribtrting to inexpensive justice at

the doorstep and"enhancing due process ofthe law'

28.The superioi'luai.iury has in fact gone out of its way to ensure

access to justice for its citizens. For instance' in the case of

Muhammed lsmail V Superintendent District Jail

283

Y Sheihhupura (2007 CLC 128) it was.obsen'ed as under at P'l31

"6. Fanrily Courts Act, 1964 has qeated a special

oio..auie for decision of family matters and C'P'C' and

"B"ia."* l"i *e not applicable io a case before the Family

C";; i;. th. reason$ that *re Family Courts are given

r*tltitl* i-urisdiction througJo special procedure provided

*t.iliil l'.ir"r regulating famiiv matters' The reason for

;*;",6, of the pr-ovision ol'C'P'C' and Evidence Act is

;;;i-;i,;-tp""se mav have easv acce-s1 !o justice' The

ilt*ily C.i*-ure si"ciol Tribunals which regulates and

.*."ifit the riehts of tne parties under the provisions of

irrJ r#ii, c."tt Act. Reliance is placed-o:r the^cases of

irrrrr.r;rio ezam v. Muhammadlqbal PLD 1984 SC 95

and Malik Kbizar Hayat Khan Tiwana and another v'

il#E;;; anJ otners pLo le67 sC 402'" (bold added)

29. Therefore qriltn. *rrrnt law on tenitorial jurisdiction which is

basedupot]*h.,.tl-,.order.1akes'affect''test,theprincipleof

access to i*iig",anO the frct that this Court regularly hears and

decides.*".olu.ingtothenamesofcitizensbeingplacedontlre

ECL with sucir orders emanating from the Ministry of Interior

basedatlslamabad(withoutanychallengebeingmadetothe

jurisdiction ofiilris Cou* in such cases) we hold that this Court

does have tenitorial jurisdiction to hear this petition which is

maintainable"

3. It may be recalled.\hat in the case of General (Rtd) Perrraiz

t"
Musharrafv Pakistan through secretary of tnterior IPLD 2OL4

Sindh 389) that at thel'time when the case was decided in the

ir,

Sindh High Court cases'l' u'nongtt others' were already pending
,'

against General (RtdJ Mushara-ff before the ATC Court Quetta

based on an FIR, an ATC-Court in Islamabad based on an FIR and

I r.:

before the Speciai co"tiit lslamabad which was trying him under

Article 6 of the Constitution and it was held by this Court that the

33
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take effect test was applicable and the matter could be heard' and

was decided, by the Sindh High Court through its Order dated 12-

o6-20L4. ii

z8q

4. That order by the:Sindh High Court was not interfered with

by a 5 member Bench of the Hon'ble Supreme Court on appeal in

:-
Civil Appeal No.870/2014 in the unreported case of Federatlon of

Pakistan through Mlnlstry of tuterior V General (Rtdf Pervez

Musharaf dated 16-03 -2i}l6 in terms of territorial jurisdiction'

.Iamfurtherforti,fiedbyourfindingintheJudgmenton5

territorial jurisdiction,in terms of the'take effect test bY a

Judgment of the Lahore'High Court in the case of Iuam AktherV

Federation of Paklstad wPga43:-l2o15 (unreported dated) 22-

01-2016 where at tfre iriitial stages of an inquiry initiated by NAB

Sindh against the petitidner, who had got his name placed on the

trCL by the Ministry of ir\terior, despite the objections by NAB on

the question of territoridl- jurisdiction of the Lahore High Court to

hear the case as the inquiry was initiated and'being conducted by

NAB Karachi within the territorial jurisdiction of the Sindh High

.t

Cogrt, the Lahore High iourt held that it had jurisdiction to hear

the case (and removed the name of the peutioner from the ECL) in

the foliowing t.r*" au"ftte the NAB not even belng lmpleaded

as a PartY:
1,-

+. On the other hand, learned. ?"py-q 
Attorney

General assipted uy r"it"Ja Special Prosecutor' NAB

submits that this Ct;t'h;* no jurisdiction to deal

with the matter, that i\iAB inqurry is pending against

the petitioner but it r'u"-"oi ii""' *ua" .party 
and if

ii'ig"i;" 
"b.." 

m''ae p*tty' ti'" case should have been

out before the DivisioiE"""t' rather than before the

[il*i'""il;ilil;i il;;; "u'ry 
upp'"hension that it

the name ot tr,e p"uuJnlt i"-t"t"q'dd from the ECL' he

will flee from'the *"itw-""a *itt "ol 
come back as

there are aUegations ol'"mb""l"ment of billions of

rupees agairist him""" 
y
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5. Arguments heard' Record perused

6, So far aglterrltorlal Jurlsdlctlon of thls Court'ls

"oo"".odd, 
the petitloaer ls admlttedly resldent

of Lahore' As Per contention of learned counsel

for the petltioner, the ietltloner ls a

businessPqan and he waa gotng abroad lu

conuectlon wlth his buslness actlvltles when he

was not allowed to travel and was

communlcated that hls name exlsts oa ECL vlde
I

impugned order dated 26'LL'2OL5. The fact ttrat

the pettttoner was stopped' approhended aad

disallowqd to travel abroad at Lahore Alrport has

uot bee{ denled by the respondents' It ls setfled

law that,where the cause of actlon accrues to a

person, he may lnvoke Jurlsdlction of the court

2,8t

the

by
situated

impugnefl

ln that area. Futthermore'

order has been Passed

F.I.A./Mtntstry of Interlor wh{ch ls a Federatlon

Department / Minlstry, therefore' the petltlouer

had every rlght to invoke jurtsdlction of ang of

the High Courts. In the circumstances' I am of

the consldered vlew that thls Court has ample

jurisdlctlou to deel wtth the matter'

7

8.The Conslrlution of Islamic Republic of Pakistan

guarantees freedom of each and every citizen to move

freely insidg' and go outside Pakistan and to do

business of his choice' The case against the petitioner

is yet at inquiry stage where there are mere

allegations. .So far neither any investigation has

initiated nofahy concrete evidence is available against

him nor the case of the petitioner is in any court of law

for adjudication oI allegations against him' The

allegations against the petltioner at this juncture

appear to' !e based on suspicions as no material

evidence is available against him as is clear from the

report and parawise comments f,rled by the

respondentsl.,.trn my coosldered vlew' the froedom of

35
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the cltlzen oftravel abroad caD ottly be restrlcted lf
anythiag agalnst the law stands proved' agalnst

hlm requlrlng such restdctlon' But ln thls case'

there are 6nly allegations agalnst the petltloner

and mere inqulry ls being conducted by the NAB

authorlties so far. Nelther luvestlgatlon nor trlal

stage has yet reached' Therefore' the freedom of

the petltioner to travel abroad cannot be curtalled

by placing his name on the ECL as tt would

tautamount to abrldge bis fuadamental rlght to

travel abro{d or restrlct hts right of free movemout

guaranteed'by the Coastltutlon of Islamlc Republlc

of Pakistan \g7q, In this regard' I am fortlfled by

the dlctums- lald dowu by the Hou'ble Supreme

Court of Pakistan lu case roported as Messers

l

United Bank,Llmited v. Fede ratlonofPaklstan and

others(2014SCMR856)'
9. It has been contonded by the respondeuts

that there is inquiry pendtng agalnst the

petltioner, therefore, tf hls 'uame is removod

from the ECL, he wlll run away aad wlll rever

come back. They la thls regard have referred

tetter No.3'2(I)(15f/KiNAB/Dv' Dir (ECL) dated

ilL.LO.2O.LS. The said ordor reads that inquiry Is

being tonducted agalnst ofllcers/officlals of

InformaHqn and Archlves Departments'

Gouernme4t of Slndh and othets' The petltloner

ls aot an officer/officlal of any of departments

of goverament of Sindh but a buslness lnvolved

ln advertising buslness thougb his name exlsts

ln said letter at Serlal No'2' Admtttedly' there

are only inquiry proceediags contiaulng egalnst

the petitioaer and othors' As stated above' the

freedom 'of a citizen cannot Le curtalled merely

onthebasisofsusplcionoranylnqulrywhlch
ultimately may eud wlth or wlthout any result

agalnst him'(bold added)

6. NAB applied lo' t"^* to appeal the aforesaid Judgment of

the Lahore High Court before the Hon'bie Supreme Court in the

vv
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case of Natlonal nccouitablltty Bureau V Inam Akbar (Civil

Petition 487 of 2016) (unreported dated 06-10-2016). At the time of

the appeal NAB submitted that it was on the verge of filing a

reference against the respondent before the Accountability Cowt

Karachi in Sindh in a rhega corruption case and feared that the

respondent would abscond if his narne was n6t put back on the

ECL. The Hon'ble Supreme Court denied NAB leave to appeal and

upheld the Judgment of the Lahore High Court not withstanding
,

that the investigation being carried out in Karachi was almost

t
complete and the NAB Sindh were on the verge of frling a reference

before the Sindh High Cburt. Thus, la effect lt was found that
,'

the Lahore Htgh Court on the take effect test had terrltorlal
:.

jurisdiction to hear a Eattel whtch was before NAB Slndh ln

Kard,chl.

7. In my view since the Iiling of an FIR and the opening on an

inquiry by NAB under the NAO have some similarities as in effect

they both get the ball roliing in a criminal case and may or may nof

:..-s
lead to the case going to'trial depending on the evidence collected

they should be given the same treatment vis a vis territorial

j urrisd iction.

8. In any event as th" M"*o.u,,,dum pl4cing the petitioner,s

name of the ECL has been issued by the Ministry of Interior the

matter is a Federal issu6'and I remain of the view as found in the

Judgment that the "takAi effeit' test will apply and in the instant

case as discussed aboverthe third memo will take effect/have effect

a! the Jinnah Internaddiral airport Karachi and thus I ftnd thts

petition maintalnable in terms of territorlal Jurlsdlctloa and

canbetakeuupbythisCourtnotwlthstg'ndlngthetoctthat
V

l

]

I
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the Isldmabad, Htgh Cc)grt qnd the laSore Hlgh Coutt mag

also haue concurrent Ju(lsdlctlon'

9. Learned AAGP alsq contended that the petition was not

maintainable as it had riot been signed by the petitioner rather by

an advocate instructed'by her on her

warranted dismissal on this count alone'

reliance on the Indian case of Smt'savttramma V Clcll Naronha

behalf and as such it

In this resPect he PlacedY

\

>

I

(1989 MLD 1133 Supreme Court of India)'As is well known the

Indian cases are only of :flersuasive authority and not binding on

us. He did not produce any Pakistani authority on this point' Even

in the Indian "*"", 
oyhi"h concerned d contempt petition as

opposed to a Constitutional petition' it was held that although the

I

perition was rejected tfri defect was in effect curable by the

i:'
pet.idoners filing their own affidavits'

1::i

10. The question therelore emerges whether in our constitutional

jurisdiction, bearing in rnipd the history of this case as alluded to

above, we are bound to 4eject the petition because the affidavit had

not been iiled by the petitioner when in fac! that petitioner' who is

based in Karachi could l'ery easily cure the defect within days' ln

' rnly sprve to further delay the matter especially
my view this would t ,

keeping in view the Hbn'ble Supreme Courts Order to decide the

matter expeditiously on 03-10-2OL6' Furthermore' I view this

::,
defect as a technicality ;a tf'" Iaw has always preferred a matter

not to be deieated by tec;nicalities but clecided on merits' I have

' ; , ' r- r^ ^-,^ l-.a

also kept in view the'lhronology of events which have been

metered out to the petitioner as narrated ear

attempts to leave the Country and travel abroad in order to carry

out her profession, hericonstitutional righ;s guaranteed by the

in this ,.ri""t and the requirement that we must do

V
Constitution
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complete justice in our constitutional jurisdiction where often the

might of the state is pitted against the individual. In such situation
Ii

is the Court supposed tq iiose its eyes and ears to this matter and

wash its hands of the matter as opposed to doing complete justice

trnder its discretionary constitutional jurisdiction? Neither do I

think so nor do I con"lder that the citizetrs of the State would

expect us to do so. As il is we are under oath to protect the rights

of the citizens as guaranteed under the Constitution' We also

I
cannot ignore the mhlafide which was found against the

rcspondent towards the petitioner in the Order which amongst

other reasons lead to ul'striking down the second memo by the

i,
Order (and. directing tnai tie name of the petitioruer should not again

:. .,
be put on the DCL uithoui the permission of this Court so as to auoid

i.

any further malaJide coiduct on the part of tlw respondent tahich

'ii:
directioru was completelg'ignored bg the respondent despite him

lnuirq fult knowtedge of itl and as it would aPpear oruce againthe
,|

potential malafide 
"orrauot 

on behalf of botJ. the respondent and

the Government of eunjab in resiect of the third memo which I

shail turn to shortly in this order' As such for the reasons

:ti

meutioned above r hold thls petitton to be malntainable on

this score as well.

11. , Turning to Ure thiid memo' It would be instructive to set out
,'.i

the same which is reproduced as under:

'l: (comPuter # 16090)

\

1.

GOVERNMENT OF PAIUSTAN
MINISTRY OI'INTERToR o .

I

No.l2l2O8lhois Bct' Islamabad-ttr.e lsttr 
June 2016'

Subiect: pncJielt of Namo o1-E-{t Coatrol Llst'

iJ?1",1;."".;'r ;ffi; ;J;i'l?'os'zoro or tahore Hish court

Rawalpindi e"""hi"i" ;;-*;tt Petition No'1398/2016 and

recommendation of iio*"- p"p"tt*""t Government of Punjab

gi:ll;;g:ry3:-i;;*t-r:'ifl [l$[irlar"'*"ti*
place the '"*" or iir"it" ai"a''-ntidaugtrter of Muhammad Hafeez

cNI No'3520 1''oi'ii"sLi-1i""p"'t 
"N"'nnl 1oes23 R/o' Flat

I

?q
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No.804 Creek Vista DHA Phase VIII Karachi on Exit Control List

eCi Ul 
"Z 

of Exit from Pakistan (Control) Ordinpnce 1981'

2-AIl concerned are requested to take immediate action in the

zqo

Y

\

matter

Lahore High

No.1398i 20i6

petitioners name on the, ECL
il

13. What is ot grealer

recommendation of Hofne

This ordiir does NOT order the placement of the

rQalandar Khan
(Section Officer ECL)

Tel.9201535

Federal Investilation Agency (HQ)

Director Generhl l&AAHS
Islamabad. i

DTA. Gen. Immigration & PassPort

Director GenerLl Islamabad.
Federal Investilation Agency (HQ) '
Project Directo*/ PISCES
I slamabad.

Federation lnvistigation Agency (HQ)

Assistant DireiTor/ PISCES
Islamabad. I i

d"iyl"i"taodlfor lnformatlon to above rneatlonod persoT s'

Under noHflsE revlew i"tuorrf"t any PoE-o-T aggrlovod-by

thls order may tlle a representaUon withla flftoca days aftor

;;;;tp, ;i thtJ orau, to-tle ioderal Govornment for a revlew

of thB order sPttlDg out tn tUe reprosontatlon the grouad oo

-Ui.U t" seelis the revtew' (bold added)

In considering the.third memo it needs to be dispelled that

this memo was issued ii!'Pursuance of order dated 17.05 '2016 of

Court RhwalPindi Bench in the Writ Petition

\

eignlflcance, in mY view' is the

Department Government of Punjab

Letter No'(PS/SS/HOMEI OL'O7'2016 dated 08'06'2016 regarding

Miss. Ayaan Ali nominated in FIR NO'550/20i5 registered at

Police Station Waris fn# nawatpindi which would appear to be

i;

the real reason for ptacirlg the name of the petitioner on the ECL'

l;l

14. The question that arises is whether it is the usual practice of

the Government of Punjab- to request the placement of a person on

the ECL because they al,g nominated in a murder case? Have all

'n that FIR been PlacPd
persons nominated in that FIR or suspects lr

t

on the ECL?
\14
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15. I have not carriefl,'out an empirical agralysis but in my
i,

consideredandmosthumbleviewtheanswerisextremelylikelyto

be, "no the Government of Punjab does not place all persons

rt
nominated in a murder 3u"" on the ECL''. In fact it is trite law that

Y

the nomination of a pefSon in an FIR does not justify placing their
I

name on the ECL as was found in the case of Wajid Shamas'ul

of iakistan (PLD 1997 t^ahore P'617) and was

I

Jud$ment. So what makes the case of the

I'Inssan V Federation

referred to in the

L

petitioner so special? It dhould not be forgotten that when a person

who was being tried fJl viotatit'g Article 6 of the Constitution

ii

sought to leave the iountry, despite his 

^ 

trial almost being

concluded, the Ministrylof Interior immediately took his name off

1_

the ECL so that.he 
"ouid, 

at'd did, Ieave Pakistan' Such actions

wotild hardly seem to miet the requirements of A'4 and A'25 of the

;l o

Constitution when cogtpared with the cise of the petitioner who

{:

has been accused of a leL'ser offense and who it would appear from

,r" tn" respondent is bent on keeping on the

ECL at all costs. Such conduct in my view by the respondent may

lt ''
prima facie be deemed tU fe aiscriminatory vis-d'-vis the petitioner

:

and tends to suggest ar pick and choose policy' In my view the

placing of names on the ECL falls within the purview of A'4 and 25

of the Constitudon in al!'case" and if these Aiticles are not applied

l r the board regardless of
equally to all citizens in all cases across

status the perception mAy arise in the mind of the people that not

:r

all people are equal f;foie the law which in my view would tend to

r' - straLion of justice and
erocle the public's confidence in the admtnt

i

the ruie of law'

i6. I would at this juncture like to add that nothing mentroned

in this order shall Savs:air! bearing on the FIR 550 dat'ed 02-06-

2O15/investigation/challah or trial which the petitioner has been

V

\
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belatedlyinvolvedinwhichshallallbecarriedoutfairlyonmerits

and be based upon the evidence collected'

lT.Sowhatofthemurdercaseitself?MsAyyanAliwasnot

nominated in the original FIR 550 which was lodged on 02-06-

2015 which was hled,by the brother of the'murdered Aijaz

Mehmood (whilst the petlitioner was confined injail) and concerned

two men on motor bikes carrying out the attack' The pOtitioner's

name was not mentioned in the FIR and it only arose about a year

later once she had been,released from prison and her freedom of

movement was restorea.i It also seems that the victim had little to

,l

do with the petitioner's smuggling case so there does fiot seem to

,. 1

be a link between tf'"*i "'sp"cially 
as the victim was killed whilst

the petitioner was in jail'
.:

i8. It is however slgnlflcant that the Govemment of Funjab's

letter which was relied; upon was dated 08-06-2016 which

conveniently/suspiciously (bearing in mind thE history of this case)

came 6 days after the Order of Uoi" Court dated 02-06-2016

str^iking down the second memo which order was not complied

with. It appears that the letter was dated"(time of arrival unknown)

around the same ai-" u..t the period of the order dated 02-06-

2016 suspension had expired and thus had to be complied with i'e'

the petitioners name f'ad io be removed from tJre ECL enabling her

'i

to travel abroad if she so desired'

19. As the diary ' sheets mentioned earlier in the

history/chronolory of thiq saga show it is quite apparent that the

respondent only complied with the order to i"mo'" the petitioners

name from the ECL lorthe second time when he was absolutely

ptessed by this Court tgr do so and had been called in person to

explain his conduct in not complying vfittr ttris Courts orders and

Y

L

\
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was on the verge of having contempt of court proceedings initiated

,i'
against him bY this Court.

20 The respondent however, finally relented and removed the

name of the peti[ioner from the ECL pursuant to the second memo

on i5-06-2016 and the Gourt recorded in its order as under:

t "Mr. Arif Ahmed Khan, Secreta4t, Ministry of Interior'

Government ol Pakistan, present in Court verilies such
position and categortcally states that pursuant to the

liaur aatea o2di,,2o1.6 passed !{ tE learned Dlvlslon
Bench of thls coriit, the iame of the Petltloner has beea

deletedfromECLo;ndtherelsnolegallmpedlment-for
her trquellng abroq.d, coples whereofhqve been supplled

to the learned couniet ior the petltlut'er'(bold and italix
added) i,

>

21. . It is therefore, in my view, based on the above statement

I

quite incredible that on the very same day the third memo was

issued placing tt e narire of the petitioner again on the ECL for a

ll ,,r

separate matter which had clearly been under discussion with the

' f Punjab since 08-06-
Ministry of lnterior and the Government o

..:
2016 and must have bEen within the knowledge of the secrelary

;,,
Ministry of InLerior (respondent) and was not mentioned by him to

the Court. Furthermore, in my view' based on the diary sheets

earlier reproduced in the history/chronolory o^f this order' the only

rcasonable inference that can be drawn from the respondents

conduct is that he deliberately delayed implementing the order

daied 02-06-2016 of this remove the name of the

petitioner from the 'ECL
?

third memo had been

maneuvered and was ieady to be issued' His conduct in this

i

respect is apparent from'the order sheets above' Needless to say

the respondent made no mention of the third memo to the Court

on 15-06-2016 the day it was issued and did not inform the

petitioner about the third memo or provide her with a copy of it'

iry

Court to

untll the
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22. ln my view once again as was lound in order dated 02-06-

2016 the respondent haS acted in a malafide and bias manner in
l

placing the petitioner on the ECL by virtue of the third memo with

the aim and objective of willfully and deliberately again defeating

the orders of this Court. which had the effect of undermining the
)

judicial system of the State. The law on mala{ide and bias has

alreadv been set out in the order dated 02-06-2016 which along

*itt .luagg ent dated o7-og-2oL6can be ,lua u" part and parcel of
i

this order aud clearly show the continulng malaflde conduct of

the respondent towards the petttloner.

t'
29. The reason wUy tUis Court had directed ln lts order

i

datedc,2-c/6-2c.16thattheaameofthepetltlonershallnot
.i.,

again be pleced on the bCf, *ttlorrt the prlor approval of thls
l

Court was not done for tire sake of it' The dlrectlon was passed

.'::

because having heard lhe twp earlier potltions wo wete of the
,,

viefr that on account of malaflde and/or blas the petltloner's
il

name may again be placed on the ECL ln order to defeat the

orders of thls Court and vlolate her fundamental rights as

guaranteod under the Constltution' Ilence we wanted to

satisfy ourself that tie name of the petltloo"' *as belng
'-

placed on the ECL for bona fide reasons bearlng in mlnd the

i'.

past coaduct of the resPoadent'

2+. Para 33 of the Order 1S reproduced. below for ease of

reference:

zqq

33. On account of the malafide conduct of respondent

il.i;Jaii'l" p"titiot"r finds herself in the position

of a person .yhom * itn is registered.against and'is

l.r""i"a u"a jailed and as sdon as he is bailed out of

tij"i" i".t"pi on'that FIR a new FIR i.s immediatelv

"A"i;;;A;""i 

titttu"a he is arrested and retumed

lo iail with such practice continuing in a vicious circle'

i,".,'fr; ;;;;;i; "it"d 
uuou" the malafide objective is to

i.i#,r," """ir.ed 
in jail at all costs while in the instant

:;:5 il;;Lfi;"- "tl;ctive 
is to keep the petitioner

Y?

!
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from leaving.Pakistan at all costs. Such practlces
undermine lthe publlc's confldence ln both State
lnstltutlons aud lts fuuctlonerles aud the Judtclary
and are cloqrly an abuse of the procesE of law and
are to be stamped out by the Courts,(bold added)

>

\

x

25. However despite being well aware of this categorical and

specific direction not to again place the name of the peLitioner on

the ECL without the prior permission of this Court the respondent

again quite incredibly on the very same day as taking the name of

the petitioner off the ECL and stating before the Court that tlure
I

ls no legol tmpedtmeni Jor her trauellng qbroad put her name

t.
back on the ECL Uy ttreitHra memo' Hence once again the orders

of this court were deliberately and intentionally frustrated which is

I,.
what we found in this iourts order dateU 02-06-2016 in respect

i 
';'

placing the name of the' petitioner on the ECL by virtue of the

sccond memo alter this: Court had struck down t']re first memo'

Thus, our concerns were proved correct'

26. In fact the malafi{e and bias conduct of the respondent in

this petition is a-lmost e'rrepe4t oi tf'u'' in the order dated 02-06-

2016 which we tried [o safe guard against but failed as the
t

respondent was it apBears in no mood to comply with our

directions and seems to' have placed his obedience to ottlers over

as a Public servant to
thdt of orders of this Coprt and his duty

.l

safeguard the public against any attempied abuse of authority by

the executive

hat the resPondent-is27. It seems to me a' national tragedy C

expending so much tirne and enerry in keeping the petitioners

name on the ECL when such time could have been better and more

productively sPent on dnsuring that the civilian aspects of the

National Action pran are,impremented which rime and enerry could

have also been more productively spent in devising polices and

W
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srategies to better corrlhat the militants and terrorists who are
,!

plaguing the citizens of this Country and threatening to destabilize

the State. It seems that this responsibility has been left largely to

the brave and patriotic soldiers of this country'

a

28. Despite the respo,ndent being a very senior and experienced

civil servant at this juncture I would most humbly like to take this
I

opportunity to remind him, and' indeed all Governments servants'

of the words o[ wisaorJ given by the founder of our nation the

Quaid-e-Azam Muhamrnad
l

officers in Peshawar in APril

Ali Jinnah itr his address to civil

1948 since his conduct in this ECL

,rido". not appear to be serving the public's

interest but rather that of others' The addresstis set out below for

::l
ease of reference.

I

-rhe reason why, I am meeting you is that I,Yry':9-1" sav a few

."ii" . yJ" *ii.o ."19 "Tll[:'r;y,,SU*fm:"1i"*1[ *i
administration' of this Prov
vou is that vbd should ;;;;;-;; Gntt"t'""d-bv.anv political

#;Jt"5; i"ip"riii""r p*i'"' *v individual politician' If vou

want to raise ttre PrestrBe uia"et""t"i"" "i fq"-Tl'" must not

fall victim to aqy pressur"Iif oo yo"1 duty as eo:vants of the

fi;il^"' ;;;;l' ii; d;", -- iearressrv aad honestrv'

Tho servloes aro the backbone of the etate' {hoYortrmetrtg alo

t*Ifli,isi,"Hii*;!Fi;##,'',i*T*r::";Ft
political party,)this political Ieader or lnar Pvuueq 

business.
not your

Whichever government !s formed according to 
' 
the constitution'

*l+tfttr*,t$dti**hii,*l*llffi 
':i::u';"&""1'0X1""#::lT$:H:?;i.,"i.f*'.,*lil

::*t|*':3;ii .11"d#;:;?orrius state. ani-ose or ths

greatest . natrons--- 
- ";h the sorld'

:n,*'nl**l**x*;$-;t*':*niffi
t1l?fl llilili?iB 1?L ;'#;;;;' r,.,i ouo"'" too are sufferin s-ir

ii-,"v'ity'," it'"'r'i"i *iL'ill^i""tr'i" *"v' r;v 
'n"' T"u,1',1X1

t othing .but

I hope that eaph of you wilt understand his own sphere of duty

ry

..
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and responsibllity and act with others harmoniously in complete

"""pl."ii"", 
tgeiing in mind that each has to do his duty within

,h;'"ph;." to *iri"6 he belongs, if on your part start with that
aeieimination iarid enthusiasm - and I hope the other side will

Ii*^t"Jt"-*fi"i a terrible evil they are raising up and how it
Jl"rot"fir"" the services to try and influence thi-s .department'or
,h;;-;;p*t*;hts, this office or that offrcer-and if you stick to

yo"i a"i..*ination you will have dbne a great service to your

nation: Puttirfg pressure on service people is,-.I knowt a vory

;;;;"" i""ri'"r polltlclaas and those slth lnlluenoe ln
p"irtr"a- p""ios, toi I hope you du 1:*'. fro1. lodart resolvs

Iii-a"t"iir"p io act accordlag to the hunble ailvlao I am

!M"g ii You'

May be somel 'of you may fall vlctlm for not satlefylng tho

*iit""-of -f"lsters. I hope lt 
'loea 

aot happeat bu! you aay

;;;;; p;t to trouble iot becauee vo[ ate dorog aavthtng

ilil- 'i"t,- *i".""* vou aro dolng rlght'

i: '
Sacrlllces taie, to be made, aud t appoal. to you' to ooEe

;;;; I iuui;t" to oake tle sacrlnoC aad faoe the posltlon

;?ffi;c;; #-ir," tr."t llst or bolng othorrlso worrled or

t-"ii"i.'lr sorne of you will give me- the opportunity of your

sacrifice, beiieye me *" *iff n"a; remedy,tor,that-very soon' I tell

you that you WilI not remain on the blrabk list if you discharge

'r;;t;;;;t;"hstlv, sinc-ereiv and lovatlv to the state' It is vou

'"rh" ;; ;il ; i- tt i' opp"tt"'iitv to cieate a po;v91ful machinerv

*iri"i.;,,ig,i,"*" ""riprllt 
sen-se of securitv'' ftold added)

29. In this case 1n rny view based on tl'le conduct of the
t

\

respondents it would 'bp more appropriate as suggested by the

:.. __ .

Supreme Court in its Judgment dated O4-O6-2OL6 (Federation ol

Pakistan V Ayyan AIi in;Qivil petition No'781 and 896 of 2016 and

c.M.A. No.1986 of 2016iin civil Petition No' 781 of 2oL6 a/w civil
:.:

Petitions No.207-K to 208-K ol 2016 as referred to earlier) which

upheld the Jud,gment ofl,tni" Court in this case dated 07-03-2016

if it was left to the 
'"t"ti'^"t 

Court to regulate its own proceedings

t.: '

including, if deemed ""J"""ury' 
placing the name of a person on

9:

the ECL having weighed this against the petitioners fundamental

right of freedom of movement under Articlel5 of the Constitution

i t --:- ^.,'
and the extensive Supreme Court case iu* on the ECL vis a vis

persons facing inquiries, trials etc

ner shocking state of
30. Without dilating further on this ratl

ii uslY Placing the name
altairs concerning the respondent contrnuo'

i:" of malafrde' bias and
of the petitioner on the ECL on accounf,

r 1 
rarious Articles ol the

discrrminatory grounds in violation o[ r
a v

a

A1

,i

I

t
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constitution and in ord,er to defeat and circumvent the orders of

this Court I once again summ arizn my findings based on the above

discussion and history oii"'""t" in this case'

31. In Summary, basid on the above discussion' I therefore

(a) Find that this rpourt does have the territorial jurisdiction
'-' io-f,"ut this petition and it is maintainable'

(b) strike down/set aside the third memE dated 15-06-2016

since it is based'on malalide'

(c) strike down/sdt aside the third memo dated 15-06-2016

since it is based on bias'

(d) strike down/set aside the third Inemo dated 15-06-2016

since it t r'. ue"n mJahdely and -biasly pas99d u1

"i"i",r"" 
oi arti"rt. 2_W i, s' g' to(e)' 14' 15' 18 and

25 of the Constitution'

' '' 1ent to immediately without any {e'l1V

'o *[:l"T""i$i?";iin; ;;[ri;""' r'gp il ECL within

the next 48 hours iaiting wfrictr he will appear in person

ffi;'ffiiffiio "*pt"uit' 
his non compliance'

L (0

(e)

i.i

direcl that the name of the petrtione.r shall-not again be

olaced on the ECL ;tho;t^ the prior- approval of this

ffirI a'^"""Ut" ,f'at 
-it 

is not piaced on tlee ECL on

;;;";"i;'*l *ti"ni", Ji""ti*itt+'on or other ulterior

motives (as we r'*" r"ittiJii io u" st placed in the past)

and is only soi'plac"a'l"lJia-legitimate bona fide legal

reasons.
11

i:' i

direct the Ministry of Interior t9 gorr-Iqly wip th9

directions as. sg.t out in Para's 61 and 62 of thle Judgment

ilffi"il;"i;"iJa d"tutv-*9.*".":t out below ror

J"". "ri"r"t""ii'rtrtm"'f 
aJv" of the date of this order:

.1,. !.

te Ministry of lnterior to
(i)We herebY direct th
:[:" ;;;J *"u"it" all those persons.who are

|,]Hnttv';; A" ECL--and who ate thereafter

ffi."ii: ti," Btr' within 3 davs 9111"i' igllti""
ll""?l*tin a"t"il" of their CNIC' address'

fatheris name and tnrormation as to what steps

#ft";^ffi;;1v *t"* to appeal/review such

decision.

(ii) Ip addition tbe Mtitstry of .Interlor 
ls

[r*udi-Orr"cted to ensure that-each t"1 :::1
ffi;;; i-Lr,i" z davs or his / her'name berns

olaced Bn the ECL is ""*"J 
*tf' a half copy of

the Memorandum togJirei with a speaking-order

*tx'i,'l!'fri'i il"-h";been placed on the ""*
o'1 48
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2sq

and thg procedure for appeal / review and to
ensure'that any such review or appeal through a
speaking order is heard ,with a right of personal
heariast and decided within 30 days of such an
upp".ii review being received by the Ministry of
Interiqr,l so that the right of review/appeal is
meanin'gful and effective rather than illusionary
or rendered redundant.

}-

32. A copy of this Order shatl be immediately forwarded by fax

and TCS by the Registrar of this court to the secretary Ministry of

Interior Government of Pakistan Islamabad for immediate

compiiance.
rl

33. This petition shall'pome up 10 days after the date of this

ordEr as per roster to ensure that this order has been complied

with in both letter and sPirit

34 This Petition stands disposed of in the above terms'

JU

JUDGE

Dated: 25-ll-2016.
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oRpERSHEpT
IN TH HIGH COURT O SIND c I

Govt. of Pakistan through Ministry

of lnterior, Islamabad and others'

the extra ordinary

sailed the Memorandum

ndent No.l,which reads

T

Present:
Mr. Justice Ahmed Ali M' Shaikh

Mr. Justice Muhammad Karim Khan A$

Constitution Petition No'D-3708 of 201 6

\

Miss Ayan AIi

For hearine of main case

Date of hearing: 03

Versus

10.2016

I

M/s. Sardar Latif Khan Khosa, Qadir Khan Mandokhel and Ghutam Akbar

Khan Jatoi, Advocates for petitioner'

Mr. Salman Talibuddin, eiii i"".i enorney General for Pakistan for

respondents.

AHMED ALI M. SI.IAIKH J BY invoking

constitutionaljurisdictionofthisCourt'petitionerhasas

No.121208/2015 ECL dated 15'6'2016' issued by respo

as under:-

"Sub iect: PI ce

matter."

a o xl Con tt f

In pursuance of order dated i7'5'2016 of Lahore High Court Rawalpindi

Bench in the Writ Petition f i"' iiSiDoiO and recommendation of Home

DeDartment Govemment #ff;;;iNo'Ps/ss/(Home) 1-72016

;*ffi ;',;":;'iat':'-+iffi :.^iinl*;'1",fi '#tlii,T'J,ilt

[[il:f ::33:i ,T'Jii::'il;#;M1;; avi liidi; tuui'ammua

Hafeez (GNIC N"'35201-%;fi;iol p^tp"n i'{o'AAl109523 RJo' Flat

No.804 creek vista D#ffi;;'viil fru'u:t'i on Exit control List

(ECL) under section 2 
"f 

;itffi; pJtit* (control) ordinance' l98l'

2. All concerned are requested to take immediate action in the

2. From the pLOing' it appears that insmnt petition has chequered history'

On t4.3.2015 petitioner *^ ut""'O in FIR No'10/2015 registered at I&P

Branch of Model Custom Collectorate' Islamabad' under the provisions of FER

Act, 1947 and ITC Act' 1950' However' after grant of bail' she applied for

superdari of her passport' which application was allowed by the trial Court vide

order dated 25'l I '2015' ln the meanwhite' the Ministry of Interior' Govemment

of Pakistan vide Memorandum dated 20'11'2015' on the recommendations of

FBR, for charges of money laundering' placed her name on ECL'

3. Petitioner filed CP No'D-7769 of 2015"which was allowed by this Court

vide Judgment dated 07'3'2016 directing ilre Ministry of Interior to immediately

Iemove the name of ptti'i-ont' i'om tt'" ECL and allow her to uavel abroad' if

+

I

;l
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she so desires. The said order was challenged by the respondems and the

Honourable Supreme Court of Pakistan vide order dated 13'4:2016:passed in

Civil Petitions No'781 and 896 of 2016 and CMA No'1986 of 2016 in Civil

Petition No.78l of 2016 a/w Civil Petitions No'207-K to 208-K of 2016 refirsed

tograntleaveanddismissedthepetitions'Consequently,vidememorandum

dated 18.4.2016 petitioner's name was deleted from the ECL by the respondents'

4. Tlrereafter on 19'4'2016 another Memoranium again placing the narne

of petitioner on ECL to safeguard the public interest involving the claim of

public exchequer to the tune of Rs'52'960'600/- was issued' which compelled

' the petitioner to file contempt application in CP No'D-7769 of 2015 and this

Court vide order dated o2'6'2ll6while strik'ing down the Notification directed

the respondents to iminediately remove petitioner's name from ECL and not to

place her nanre again without prior approval of this Court'

5.Inwakeofaforesaidorderandiscompliancebytherespondenls,the

Petitioner proceeded to Jinnah Internadonal Airport Karachi for traveling abroad

but the immigration otficer offloaded her on the basis of Memorandum dated

15.6.2016 issued by the Respondents in terms of order dated t7'5'2016 passed

by the Lahore High Court' Ravvalpindi Bench in Writ Petition No'I398 of 2016

and the recommendation of Home Department' Government of Punjab vide

letter dated 8.6.2016
I

6. Earlier, on 02'6'2015 FIR No'550/2015 was registered at PS Waris

Khan, Rawalpindi, regarding firearm injury to Customs Inspector Ejaz

Mehmood, I.o. of douar smuggling case, by unknown persons. Later, Ejaz

Mehmood succumbgd to his injuries' SubsEquently' Mst' Saima Ejaz widow of

Ejaz Mehmood, after dismissal of her application under Section 22-A CIP.C by

the Sessions Court, made Writ Petition No'1398 of 2016 before Lahore High

Court Rawalpindi Bench and the Lahore High Court vide order dated t7'5'2016

clirected the respondent to decide pending application dated l2'5'20I6 of Msu

Sainra Ejaz in accordance with law' Thereafter' though the petitioner was not

ttotrrinated in the FIR' on the basis of atbresaid application of Mst' Saima Ejaz'

was joined as co-accused in the FIR No'550/2015 registered at PS Waris Khan'

I

I

ir

I

I

I

I

iRawalPindi

7. Learned counsel for tlre petitioner has sribmitted that the respondents are

bent upon the cunail liberty as well as freedom of movement of the petitioner

either by hook or crook' He submitted that in the ftrst instance on20'll'2015

;J;;; ri.:. * tt$" the basis of FIR No'10/20r5 rerating to monev

I

i

.i

I
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laundering, which memorandum was struck down by this Court vide Judgment

dated 07.3,2016; then by virtue of memorandum dated 19'4'2016 which was

againstruckdownbythisCourtvideorderdaled02.6.201,6passedoncontempt

application and now her name was placed on fdL pursuant to order dated

17.5.2016 and the recommendations of Home Department' Government of

Punjab. According to him the respondents have cooked up a cock and bull story

'and got implicated petitioner in FIR No'55012015 registered at PS Waris Khan'

Rawalpindi when at the time of murder of Curtom Inspector Ejaz Mehmood she

was confrned in Adiyila Jail. According to learned counsel the detailed orders

passed by this Court have been practically bypassed by the respondents' which

snlacksmalafideontheirpart,therefore'theimpugnednolificationbeset-aside

and she may be allowed to travel abroad'

S.Percontra,Mr.SalmanTalibuddin'leamedAdditionalAttorneyGeneral

forPakistanraisedtwofoldobjectionsastothemaintainabilityofinstant

petition. Firstly that the impugned memorandum was issued on the

recommendationsofHomeDepartment,GovemmentofPunjab,pursuanttoan

order passed by the Lahore High Court' Rawalqindi Bench in Writ Petition

No.1398 of 2016; and secoirdly' that petition is not supported by the affidavit of

the petitionel verifying its contents and instead her counsel has frled his personal

- affrdavit it't support, the petition is liable to be dismissed on this ground alone'

9. Mr. Sardar Latif Khan Khosa' Advo,cate' when confronted with above

submissions of the l€amed Additional Attorney General' he submitted that as

this Court has already struck down two memorandums placing name of

petitioneronECL,thisCourthasjurisdictiontoentertainandstrikedownthe

thild one also. As to the second submission' Mr' Khosa submitted that on mere

technicalities the petition cannot be dismissed'

10. We have heard the leamed counsel for the petitioner' Additional

Attomey General for Pakistan and perused the material available on record' It is

amatterofrecordandnotdisputedbyeithersidethattheimpugnednotifrcation

placing petitioner's name on ECL was issued after the order dated 17'5'2016

passed by the Lahore High Court' Rawalpindi Bench in writ petition No' 1398 of

2016, which is reproduced hereunder:-

3

>

f,

"After arguing the case at some lengtrh' learned counsels for the

Detitioners feel satisfied fft?fttttf"' ft giu;' to'ht t"*oondentNo'l i'e'

's..r.tury, Iv!i ni stry t f I"t't;;: ;#",t-'.#ald' io 
-aeciae'ttre 

application dated

12.5.2016fi1ed bv th" ptt';;;;;'il't expeditiouslv and in accordance

;i-h il*. This request is tenable'

2. The resPondent No.I is directed to decide the above-

ti"""t lil:' if pending before him' after

a

referred aPPlication of ilrq Peti

+
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giving an opportunity of hearing to the petitiorer and any other

;;";;-; p"'r"on, ,tri"tty in accord-ance with law' Needful shall be done

;ii" i;; iuyt rio* the date of receipt of certified copy of this-order'

;;;;.d,y aiiotr.y General for Pakistan on court's call is directed

a 
"ntut. 

the compliance ofthe order ofthis order'

3. With these observations, this writ petition stands disposed

of. Copy dasti on the payment ofusual charges'"

I I . Theteafter, on the recommendation of Home Department' Government

of Punjab, which has decided application oPMst' Saima Ejaz' widow of Ejaz

Merrmood, slain custom Inspector/r.o. of the FIR registered against petitioner,

who was implicated as co-accused in the FIR No'550/2015 registered at PS

Waris Khan, Rawalpindi, impugned memorandum was issued by the Federal

12. No doubt this Court in the earlier round had twice struck down the

memorandums controlling the petitioner's exit from the country' however; in

wake of the fact that the Ministry of Interior' Govemment of Pakistan has issued

impugned notification after the order of the Lahore High Court and on the

rBcommendation of Covernment of Punjab' we ate clear in our mind that this

Court has no tenitorial jurisdiction to enteftain instant petition'

For the foregoing repsons' we do not find any merit in the instant

Governnrent

cP D.3?08 l6.ECL

{**

> petition, which is accordingly dismissed

Karachi, dated

the 16 November,20l6

,rw

Judge
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ORDERSHEET
IN THE HIGH COURT OF SINDH AT KARAEHI

Present:

Mr. Justice Ahmed Ali M. Shalkh
Mr. Justice Muhammad Karim Khan Agha

I

CP No.D-3708 of 2Q16

For announcement of orders,

0 I . 12.2016

Mr. Qadir Khan Mandokhel, Advocate for petitioner.
Mr. Salman Talibuddin, Additional Attomey General for Pakistan

In view of the pronouncement of dissenting orders written and signed by

us separately, offrce is directed to place the matter before the Honourable chief

Justice lor appropriate orders,
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