HIGH'COURT OF SINDFH AT KARACHI

Present:
Mr. Justice Naimatullah Phulpoto

Constitution Petition No.D-3708 of 2016

-

Ms. Ayyan Ali .............. VErsuS......... ,.....The Federation of Pakistan
: & others
Date of Hearing: 09.01.2017
Petitioner: Through M/s. Sardar Latif Khan Khosa and
Qadir Khan Mandokhel, Advocates
Respondents Mr. Salman Talibuddin, Addl: Attorney General
of Pakistan.

Ms. Seemi Zaidi, Asstt: Prosecutor General Sindh

JUDGMENT

NAIMATULLAH PHULPOTO, .- Constitution Petition No.D-3708/2016 was

heard by a Division Bench of this Court,” composed of by my learned
beothers Ahmed Ali M, Shaikh, J. and Muhammad Karim Khan Agha, J.
who vide their judgments dated 25.11.20i6 being divided in opinion as to the
decision of the petition on the issue of territorial jurisdiction of this Court to
hear this constitution petition. Case was placed before the Honourable Chief

Justice, who ordered that the matter may be heard by me as a Referee Judge.

2. The facts of the case have been mentioned in detail by my learned
brothers in the judgment and, therefore, the same may not be reproduced

here so as to avoid duplication and unnecessary repetition.

3. [ have had the privilege of reading the judgment prepared by my
esteemed brother Mr. Justice Ahmed M. Shaikh. View expressed by my

Jearned brother in paras 10 to 12 is reproduced as under:

#10. We have heard the learned counsel for the petitioner,
Additional Attorney General of Pakistan and perused the material
available on record. It is a matter of record and not disputed by either
side that the impugned notification placing petitioner’s name on ECL
was issued after the order dated 17.5.2016 passed by the Lahore High
Court, Rawalpindi Bench in writ petition No.1398 of 2016, which is
reproduced hereunder:-

“After arguing the case at some length, learned counsels for the
petitioners feel satisfied if a direction is given to the respondent No.1
ie.  Secretary, Munistry of Interior, Islamabad to decide the
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application dated 12.5.2016 filed by the petitioner No.2 expeditiously
and in aceordance with lnw. The request is tenable.

2. The respondent No.1 is directed to decide the above-referred
application of the petitioner No.2, if pending before him, after giving
an opportunity of hearing fo the petitioner and any other concerned
person, strictly in accordance with law. Needful shall be done within
ten days from the date of receipt of certified copy of this order. Learned
Deputy Attorney General for Pakistan ot court’s call is directed to
ensure the compliance of the order of this order.”

3. With these observationsy this writ petition stands disposed of.
Copy dasti on the payment of usual charges.”

11.  Thereafter, on the recommendation of Home Deparbment,
Government of Punjab, which has decided application of Mst. Saima Ejaz,
widow of Ejaz Mehmood, slain Customs Inspector/IO of the F.LR. registered
against petitioner, who was implicated as co-accused in the F.LR.
No.550/2015 registered at PS Waris Khan, Rawalpindi, impugned
memorandum was issued by the Federal Government.

12.  No doubt, this Court in the earlier round had twice struck down the
memorandums controlling the petitioner’s exit from the country, however, in
wake of the fact that the Ministry of Interior, Government of Pakistan has
issued impugned notification after the order of the Lahore High Court and on
the recommendation of Government of Punjab, we are clear in our mind that
this Court has no territorial jurisdiction 0 entertain instant petition.

- For the foregoing reasons, we do not find any merit in the instant
petition, which is accordingly dismissed.”

4. I have now had the chance of reading the judgment of my learned
brother Mr. Justice Muhammad Karim Khan Agha. After lengthy discussion,

he came to following conclusion on the issue of territorial jurisdiction of this

Court.

“7 (Page 37). In my view since the filing of an F.LR. and the opening
on an inquiry fﬁy NAB under the NAO have some similarities as in
effect they both get the ball rolling ina criminal case and may or may
not lead to the case going to trial depending on the evidence collected
they should be given the same treatment vis a Vis territorial
jurisdiction.

8. In any event as the Memorandum placing the petitioner’s name
of the ECL has been issued by the Ministry of Interior the matter is a
Federal issue and 1 remain of the view as found in the Judgment that
the “take effect” test will apply and in the instant case as discussed
above the thifd memo will take effect /have effect at the Jinnah
International Airport Karachi and thus I find this petition
maintainable in terms of territorial jurisdiction and can be taken by
this Court notwithstanding the fact that the Islamabad High Court
and the Lahore High Court may also have concurrent jurisdiction.

~

_4&,‘____4-@"/




5
2,40

SAVITRAMMA versus CICIL NARONHA and another (1989 MLD 1133)
[Supreme Court of India] and GIORGIO BEVERLY HILLS INC. versus
COLGATE PALMOLIVE PAKISTAN LTD. and another (1999 MLD 3173)
[Karachi]. *

7. I have carefully heard the learned counsel for the parties, perused the
judgments of my learned brothers and case-law.

8. The law ahd principle on the point of territorial
jurisdiction/concurrent jurisdiction of the High Court has been examined at
length, in the case of LPG Association of Pakistan through Chairman versus
Federation of Pakistan through Secretary, Ministry of Petroleum & Natural
Resources, Islamabad and 8 others reported in 2009 CLD 1498. Relevant

portion is reproduced as follows:

“6.  From the judgments cited at the Bar on both the sides, the portions
whereof have been extensively reproduced, the following ratio is deducible:--

(A) The Federal Government or any body politic or a corporation or @

statutory authority having exclusive residence or location at

Islarnabad with no office at any other place in, any of the Provinces,
- shall still pe deemed to function all over the country.

(B) If sych Government, body or authority passes any order or
initiates an action at Islamabad, but it affects the “aggrieved party" at
the place other than the Federal capital, such party shall have a cause
of action to agitate about his grievance within the territorial
jurisdiction of the High Court in which said order/action has affected
him.

(C) This shall be moreso in the cases where a party is aggrieved ot a

legislative instrument (including any rules, etc.) on the ground of it
being ultra vires, because the cause to sue against that law shall
accrue to a person at the place where his rights have been affected. For
example, if a law is challenged on the ground that it is confiscatory in
nature, violative of the fundamental rights to property; profession,
association etc. and any curb has beent placed upon such a right by a
law enforced at Islamabad, besides there, it can also be challenged
within the jurisdiction of the High Court, where the right is likely to
be affected.

In this context, illustrations aan be given, that if some duty/tax has
been imposed upon the withdrawal of the amounts by the account
holders from their bank account and the aggrieved party is
maintaining the account at Lahore, though the Actflaw has been
passed at Islamabad, yet his right' being affected where he maintains
the account (Lahore), he also can competently initiate a writ petition
in Lahore besides Islamabad; this shall also be true for the violation of
any right to profession, if being conducted by a person at Lahore,
obvioysly in the situation, he shall have a right to seek the
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9. Learned AAGP also contended that the petition was not
maintainable as it had not been signed by the petitioner rather by an
advocate instructed by her on her behalf and as such it warranted
dismissal on this count alone. In this respect he placed reliance on the
Indian case of Smt. Svitramma V Civil Naronha (1989 MLD 1133
Supreme Court of India). As is well known the Indian cases are only
of persuasive authority and not binding on us. He did not produce
any, Pakistani authority on this point. Even in the Indian case, which
concerned a contempt petition as opposed to a Constitution petition, it
was held that although the petition was rejected the defect was in
effect curable by the petitioners filing their own affidavits.

10.  The question therefore emerges whether in our constitutional
jurisdiction, bearing in mind the history of this case as alluded to
above, we are bound to reject the petition because the affidavit had
not been filed by the petitioner when in fact that petitioner, who is
based in Karachi could very easily cure the defect within days. In my
view this would only serve to further delay the matter especially
keeping in view the Honourable Supreme Court order to decide the
matter expeditiously on 03.10.2016. Furthermore, I view this defect as
a technicality and the law has always preferred a matter not to be
defeated by technicalities but decided on merits. 1 have also kept in
view the chronology of events which have been metered out to the
petitioner as narrated earlier in this order in her attempts to leave the
Country and travel abroad in order to carry out her profession, her
constitutional rights guaranteed by the Constitution in this respect
and the requirement .that we must do complete justice in our
constitutional jurisdiction where often the might of the State is pitted
against the individual. In such situation, is the Court supposed to
close its eyes and ears to this matter and wash its hands of the matter
as opposed to doing complete justice under the discretionary
constitutional jurisdiction? Neither do 1 think so nor do I consider that
the citizens of the State would expect us to doso. As it is we are under
Qath to protect the rights of the citizens as guaranteed under the
Constitution. We also cannot ignore the mala fide which was found
against the respondent towards the petitioner in the Order which
amongst other reasons lead to us striking down the second memo by
the Order (and directing that the name of the petitioner should not again be
put on the ECL without the permission of this Court so as to avoid any
further malafide conduct on the part of the respondent which direction was
corpletely ignored by the respondent despite him having full knowledge of it)
and as it would appear once agaip the potential malafide conduct on
behalf of both the resporident and Government of Punjab in respect of
third memo which I shall turn to shortly in this order. As such for the
reasons mentioned above I hold this petition to be maintainable on
this score as well.”

At the very outset, learned counsel for the petitioner contended that

this Court does have the territorial jurisdiction to entertain the petition as

cause of action arose to petitioner to agitate her grievance within the

territorial jurisdiction of this Court. It is also contended that the petitioner

resides at Karachi, she wanted to go abroad‘from Karachi Airport to fulfill
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her contractual obligations and to see her ailing rrléther at Dubai but she was
not allowed as her name has been placed en Exit Control List (ECL). Learned
counsel for the petitioﬂer further argued that prior to the filing of the instant
petition name of petitioner Ayyan Ali was placed on ECL, two times. She
filed petition before this Court, the same was allowed. Federation of Pakistan

filed appeal and judgment of this Court was r_%aintained by the Honourable

c e

Supreme Court of Pakistan. Mr. Khosa further argued that Miss Ayyan Ali
has appeared before this Court in the petition and owned its contents. In
support of his contention, he has also referred to the application under
section 151 CPC dated 02.01.2017 filed by Miss Ayyan Ali. It is also argued
that the petitioner cannot be deprived of her fundamental rights on
technicalities. Lastly, it is argued that name of petitioner has been placed on
ECL for third time by Ministry of Interior, for mala fide reasons. In suppo;rt
of his contentions, he has relied upon the following cases:

1, Wajid Shamsul Hassan vs. Federation of Pakistan through Secretary
Ministry of Interior, Islamabad (PLD 1997 Lahore 617)

2 Khan Muhammad Mahar vs. Federation of Pakistan (PLD 2005
Karachi 252)

3. Mian Ayaz Anwar vs. Federation of Pakistan through Secretary
Interior and 3 others (PLD 2010 Lahore 230)

4, Nazir Adenwala vs. Islamic Republic of Pakistan through Secretary,
Ministry of Interior, Istamabad and 2 others (PLD 2013 Sindh 186)

5. Farrukh Niaz vs. Federal Government of Pakistan (PLD 2006 Karachi
530) '

6. Mirza Muhammad Igbal Baig vs. Federation of Pakistan & Others
(2006 YLR 2797) _

7. Higher Education Commission through Project Manager vs. Sajid
Anwar and others (2012 SCMR 186)

8. Jehangir Mehmood Cheema vs. Government of Pakistan, Ministry of
Interior through Secretary and 2 others (PLD 2015 Lahore 301)

9. Gen. (Retd.) Parvez Musharaf through Attorney Vs. Pakistan through

- Secretary Interior and others (PLD 2014 Sindh 389)

10.  Muhammad Aslam Khan and 9 others Vs. Federal Land Commission
through its Chairman, Central Secretariat, lslamabad and 3 others
(PLD 1976 Pesh 66)

11,  Trading Corporation of Pakistan (Pvt) Ltd. vs. Pakistan Agro-
Forestry Corporation (Pvt) Ltd. and another (2000 SCMR 1703)

6. Learned Ac{ditional Attorney General of Pakistan argued that thiis
Court lacks territorial jurisdiction to hear the  petition as impugned
Memorandum has been issued by Ministry of Interior Govémment of
Pakistan on the recommendations of the Government of Punjab in pursuance
of order passed by Lahore High Court, Rawalpindi Bench in Writ Petition
No.1398/2016. He further argued that petitio;'t is not supported by affidavit
of the petitioner. verifying its contents. Learned Attorney General opposed

the petition. In support of his contentions, he relied upon the cases of Smt.
e
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38.  In the case reported in 2009 CLD 1498 (LPG Association of Pakistan
v. Federation of Pakistan). It was held that the Federal Government or any
body politic or a corporation or a statutory authority having exclusive
vesidence or location at Islamabad with no office at any other place in any of
the Provinces, shall still be deemed to function all over the country. If such
Government, body or authority passes any order or initiates an action at
Islamabad but it affects the "aggrieved party" at the place other than the
Federal Capital, such party shall have a cause of action to agitate about his
grievance within the territorial jurisdictionsof the High Court in which said
A orderfaction has affected him. In the case of Muharamad Aslam Khan the
Federal Land Commission was located out of jurisdiction but desiring to
perform some function within territorial jurisdiction of that High Court, so it
was found amenable to the writ jurisdiction. In the case of Al-Iblagh Limited,
Lahore it was held that the copyright board performing functions in relation
to the affairs of Federation in all Provinces, s0 that any order passed in
relation to any pkrson in any four provinces would give High Court of that
Province jurisdiction to hear the case. In the case of Ghulam Haider Badini
and others objection was taken that PTV Headgquarters is located at
Islaruabad but the learned High Court of Balouchistan found the writ petition
maintainable on ‘the ground that the PTV has its network in Balochistan. In
the case of Trading Corporation of Pakistan, the relief was claimed against
the corporation as well as against the Federation so it was found that the
courts at Karachi and Rawalpindi (Lahore High Court) both have concurrent
jurisdiction. In the case of Fecto Belarus Tractors it was held that all the
High Courts in Pakistan are exercising jurisdiction under Article 199 of the
Constitution in respect of decisions/ orders made by the Federation.

39. The learned Attorney General quoted the case of Sandalbar
Enterprises (Pvt.) Ltd. which was referred to by the hon'ble Supreme Court
in the case of Khurram Shehzad, (unreported case). In the case of Sandalbar
Enterprises, hon'ble Supreme Court had observed that against the assessment
. order passed at Karachi,' petitions are filed at Peshawar or Lahore or
Rawalpindi or Multan by adding a ground for impugning a notification
under which parficular levy is imposed and this practice twas deprecated. It
wwas held that the court has to see what is the dominant object of filing the
writ petition and in the Sandalbar case the dominant object was not to pay
regular duty assessed at Karachi so leave was vefused. Even in the case of
Sandalbar guiding principle was to see the dominant object. In the case in
hand, the dominant object is not to challenge any levy or the assessment
order passed against the petitioner but the dominant object is o get free from
the clutches of E.C.L. and naturally if the petitioner wants 0 exist from the
territorial jurisdiction of this court he will not be allowed until his name is
removed from E.C.L. Due to petitioner's abode at Karachi, the partial cause of
action is also accrued at Karachi where the respondents Nos.3 and 4 are
performing their duties while Federation of Pakistan is performing its
Y functions all over Pakistan, hence the High(Courts at Karachi and Islamabad
both have concurrent jurisdiction in this matter. The objection of the learned
Attorney General to the territorial jurisdiction of this court is misconceived.

40. As a result of above discussion, this petition is admitted to regular
*  hearing and disposed of in the following termsi-—-

(@)  The Memorandum No.12/74/2013-ECL, dated 5th April 2013,
placing the namte of General (retived) Pervez Musharraf on

Exist Control List is struck down.
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such an appeal/review being receivell by the Ministry of Interior so
that the right of review/appeal is meaningful and effective rather than
illusionary or rendered redundant,

92.  We also, based on the facts and circumstances of this particular case,
set aside and strike down the Memorandum as being passed without lawful
authority and therefore being of no legal effect an the following grounds:

(a) The petitioner had no notice of the Memorandum, which was not
based on a speaking order which is a requirement under S. 24(A)
of the General Clauses Act, 1897 and she was deprived of her
right to effectively appeal the same and

(b) The Memorandum was passed contrary to the ECL Policy relied
upon by the Federal Government which did not include the offence

of smuggling.

93. W thevefore direct the Ministry of Interior to immediately remove the
name of the petitioner from the ECL and allow her to travel abroad if she so
desires.

94.  This petition stands disposed of in the above terms.”

The Federation of Pakistan through Collector of Customs, Model

Customs Colleétora’re, Islamabad filed Givil Petitions Nos.781 and 896 of

2016 against the judgment dated 07.03.2016 passed by this Court in C.P.
No.D-7769/2015 Honourable Supreme Court by judgment dated 13.04.2016

dismissed the petitions for the following reasons:-

“5. Respondent No.l, no doubt, has been charged in a case
mentioned above which is still pending adjudication in the competent
Court of law. But mere pendency of a criminal case cannot furnish a
justification for prohibiting her movement. It has never been the case
of the petitioners that the respondent is involved in any of the cases
listed in Rulé 2 of the Exit from Pakistan (Control) Rules, 2010 in
general or Rule 2(1)(b) in particular, ihasmuch as she has not been
charged to have embezzled a large government’s funds or committed
institutional fraud. In the absence of any such allegations, we don’t
think the respondent’s movement could be prohibited under the
Ordinance or the Rules mentioned above. We, however, don’t agree
with the argument of the learned Sr. ASC for the respondent that
remedy by way of review is inadequate or illusory because such
argument would tend to defeat the letter and spirit of Section 3 of the
Ordinance. Such argument would also tend to defeat the letter and
spirit of Article 199 of the Constitution which provides that, “a High
Court may, if it is satisfied that no other adequate remedy is provided by lat,
on the application of any nggrieved 'party, make an order. “ The words used
in the Article cannot be lightly ignored or, overlooked. Though we
don't feel inclined to recall and rescind the relief granted to the
respondent by the High Court on this score at this stage, when we
don’t see any tenable ground for prohibiting the movement of the
respondent, all the same we would not approve of bypassing a forum

provided by law.

/
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6. The apprehension of the learned ASC for the petitioners that
where the respondent has been charged for committing serious
offences as mentioned above, removal of her name from ECL would
amount to letting her off for good, is misconceived as despite removal
of her name from ECL, her attendance could still be enforced or
dispensed with by the trial Court in conformity with the relevant
provisions of the Cr.PC.

7. For the ‘reasons discussed above, these petitions being without
merit are dismissed and leave asked for is refused.”
13.  Again name of petitioner Ms. Ayyan Ali was placed on ECL and
second Memorandum dated 19.04.2016 was challenged before this Court in
Contempt Application No.10280/2016 in C.P. No.7769/2015. Vide orders
dated 02.06.2016 second Memorandum dated 19.04.2016 was struck-

down/ set-aside by holding that it was based on mala fide.

14, In the present case, record reflects that in earlier two rounds
Memorandum controlling petitioner’s Exit from the country has already
been struck down by this Court, it was held that this Court had territorial
jurisdiction in the case of petitioner concerning ECL. Mere fact that Ministry
of Interior, Government of Pakistan has issued impugned Memorandum in
pursuance of orders of the Lahore High Court Rawalpindi Bench, on the
recommendation of Government of Punjab, is not sufficient to hold that this
Court has no jurisdiction to entertain and decide the instant petition.
Moreover, Lahore High Court Rawalpindi Bench in Writ Petition
No.1398/2016 has not clearly directed to the Ministry of Interior,
Government of Pakistan to place the name of petitioner Ms. Ayyan Ali on
ECL. Orders passed:by Learned Lahor; High Court Rawalpindi Bench in
Writ Petition No.1398/2016 are reproduced as under:-

“After arguing the case at some length, learned counsels for the petitioners
feel satisfied if a direction is given to the respondent No.1 i.e. Secretary,
Ministry of Interior, Islamabad fo decide the application dated 12.5.2016 filed
by the petitioner,No.2Z expeditiously and in accordance with law. This request
15 tenable.

2. The respondent No.1 is directed to decide the above-referred
application of the petitioner No.2, if pending before him, after giving an
opportunity of hearing to the petitioner “and any other concerned person,
strictly in accordance with law. Needful shall be done within ten days from
the date of receipt of certified copy of this order. Learned. Deputy Attorney
General for Pakistan on court’s call is divected to ensure the compliance of the
order of this Court.
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free from the clutches of ECL. If petitioner wants to go abroad from the
territorial jurisdiction of this Court, certainly she will not be allowed unless
her name is removed from the ECL. As the petitioner resides at Karachi,
cause of action accrued to her at Karachi. Concept of access to justice means
access to justice at door step. Petitioner has right to choose the forum of her
convenience, where her rights have been affected. Mere pendency of a
criminal case against the petitioner at Rawalpindi cannot furnish a valid
justification for prohibiting her movement. Moreover, she has not been
charged to have embezzled a large Governments funds or property. In the
impugned memorandum, it is mentioned that name of petitioner Ms. Ayyan
Ali is placed on ECL on 15.06.2016, in pursuance of order dated 17.05.2016 of
Lahore High Court, éawalpindi Bench in the Writ Petition N0.1398/2016
and on the recommendations of the Government of Punjab but in the order
dated 17.05.2016 of Lahore High Court, Rawalpindi Bench, no such

directions have been issued.

17, It is a matter of record that this Court has already entertained
constitution petitions on the question of placing names on ECL and have

passed several orders for removing of names from ECL.

L )

18. Mr. Salman Talibuddin, learned Additional Attorney General of
Pakistan further argued that the petition is not supported by the affidavit of
the petitioner, verifying its contents but her counsel has filed affidavit in
support of the petition, the petition is lishle to be dismissed on this ground
alone. My learned brother Muhammad Karim Khan.Agha, J. rightly came to
the conclusion that petition is maintainable. In paras 9 and 10 of his order he

has mentioned as follows:-

“g  Learned AAGP also contended that the petition was not maintainable
as it had not been, signed by the petitioner rather by an advocate instructed by
her on her behalf and as such it warranted dismissal on this count alone. In
this respect he placed reliance on the Indian case of Smt. Svitramma V
Civil Naronha (1989 MLD 1133 Supreme Court of India). As is well
known the Indian cases are only of persuasive authority and not binding on
us. He did not produce any Pakistant aufhority on this point. Even in the
Indian case, which concerned a contempt petition as opposed to @
Constitution petition, it was held that although the petition was rejected the
defect was in effect curable by the petitioners filing their own affidavits.

10. The question therefore emerges whether in our constitutional

jurisdiction, bearing it mind the history of this case as alluded to above, we

are bound to reject the petition because the affidavit had not been filed by the

petitioner when in fact that petitioner, who is based in Karachi could very
. .
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easily cure the defect within days. In my view this would only serve o
further delay the matter especially keeping in view the Honourable Supreme
Court order to decide the matter expeditiously on 03.10.2016. Eurthermore, |
view this defect as a technicality and the law has always preferred a matter
not to be defeated by technicalities but decided on merits. | have also kept in
view the chronology of events which have been metered out to the petitioner
as narrated earlier in this order in her attempts to leave the Country and
travel abroad in order to carry out her profession, her constitutional rights
guaranteed by tHe Constitution in this respect and the requirement that we
must do complete justice in our constitutional jurisdiction where often the
might of the State is pitted against the individual. In such situation, is the
Court supposed to close its eyes and ears {0 this matter and wash its hands of
the matter as opposed to doing complete justice under the discretionary
constitutional jurisdiction? Neither do I think so nor do I consider that the
citizens of the State would expect us to do so. As it is we are under Oath to
protect the rights of the citizens as gquaranteed under the Constitution. Ve
also cannot ignove the mala fide which was found against the respondent
towards the petitioner in the Order which amongst other reasons lead to us
striking down the second memo by the Order (and directing that the name of
the petitioner should not again be put on the ECL without the permission of
this Court so ad to avoid any further malafide conduct on the part of the
respondent which direction was completely ignored by the respondent despite
him having full knowledge of it) and as it would appear once again the
potential malafide conduct on behalf of both the respondent and Government
- of Punjab in respect of third memo which I shall turn to shortly in this order.

As such for the reasons mentioned above I hold this petition to be

maintainable on this score as well”

19. I agree with my learned brother Muhammad Karim Khan Agha, J.

that the petition is maintainable. Miss Ayyan Ali has owned the contents of

'the constitution petition. She had also filed earlier petitions before this Court

for removal of her name from the exit control list and appeared before this
Court. Moreover, petitioner cannot be deprived of her fundamental rights on

technicalities.

20.  For the above stated reasons, I am unable to agree with the opinion of
my learned brother Ahmed Ali M. Shaikh, J. that this Court lacks territorial
jurisdiction to entertain the instant petition but 1 agree with my learned
biother Mohammad Karim Khan Agha, J. that this Court does have
territorial jurisdiction to entertain this petition. My brother Mohammad

Karim Khan Agha, ]. has come to following conclusion:

“31,  In summary, based on the above discussior_fl, I therefore.

(1) Find that this Court does have the territorial jurisdiction to hear
this petition and it is maintainable.

(b Strike downy/set aside the third memo dated 15-06-2016 since it is
- based on malafide.
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22, Office is directed to place my of:inion as a Referee Judge before
Hon'ble Chief Justice to pass an appropriate order for returning the same to

Worthy Division Bench to enable it to announce final decision.
&

< ——
Ae.\, 2oy .
JUSTICE NAIMATULLAH PHULPOTO

Dated: 10.01.2017
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IN THE HIGH CéURT OF SINDH AT KARACHI

Before: Mr Justice Ahmed Ali M. Shaikh
Mr. Justice Mohammad Karim Khen Agha

C.P. No.D-3708/2016
| Ms.Ayyan Ali

A

The Federation of Pakistan

-

Date of hearing: 28-06-2016, 05-08-2016,16-08-2016, 29-
08-2016 and 03.102016

Date of Order 25-11-2016

Petitioner: Through M/s. Sardar Latif Khan Khoso,

Qadir Khan Mandokhel and Ghulam Akbar
Khan Jatoi Advocates

Respondents "~ | Through Mr. Salman Talibuddin, Additional
Attorney General of Pakistan on behalf of
Federation.
ORDER

Mohammed Karim Khan Agha, J. 1 have had the great

privilege and advantage of reading and consid;ring the very precise
and compelling Order p;aSSE(; by my learned senior brother (Mr.
Justice Ahmed Ali M. Shaikh) dated 16-11-2016 in respect of this
matter but after deep ::onsideration and With up most respect and
deference to my leamed; brother 1 f.'md that I am unable to agree
with his finding 1n respect of territorial jurisdiction and as such set
out my own reasons for finding that based on the particular
history of this case, its particular facts and circumstahces and the
relevant law that this Cc;urt does have the territorial jurisdiction to
hear this petition and thereafter set out my findings vis-a-vis the
legality of the memorandﬁm dated 15-06-2016 placing the name of
the petitioner on the ECL for the third time.

-

0. The above petition filed on behalf of the petitioner against the

&

respondents contained the following prayers:-

P4
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PRAYERS

«lt is therefore respectfully prayed that the third -
memorandum in succession dated 15.06.2016 issued by -
Interior Ministry respondents No.1&2 may be declared as
illegal, malafide, without jurisdiction, without lawful

- quthority, arbitrary, whimsical, unconscionable, non-est.
and no order 'in law and constitution and also
judgment/orders being blatant violation of this Court and
Hon'ble Supreme Court of Pakistan and manifestly
attempting to over reach and nullify the constitutional
mandate and authority of this Court and Hon’ble Supreme
Court. The impugned order being nullity be quashed, the
petitioner be saddled with heavy cost.”

3. As per the petition the brief facts are that the petitioner is an
artist/model of international repute who has many assignments

abroad and therefore needs to travel outside of Pakistan in order to

fulfill her professional engagements and earn hér livelihood.

4. . However by & memorandum dated 15-06-2015 the
petitioner’s name was piéced on the Exit Control List(ECL} under
3.2 of the Exit from Pakistan (Control) Ordinance 1981 by the

respondents as she was a nominated accused in FIR 550/2015

registered at PS Waris Khan Rawalpindi (the third memo)

5. According to the third memo it was decided by the
respondent to place the petitioner’s name on the ECL largely on

account of an order dat;ﬁd 17-05-2016 of the Lahore High Court

A
Rawalpindi bench and a recommendation of the Hpme Department

Government of Punjab'{;'ide letter dated -8 June 2016 under

reference No.PS/SS (Home)1-7/2016.
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6. By virtue of the third memo the petitioner was unable to

travel abroad and perforfn her professional commitments and earn

her livclihood as such she has moved this court to strike down the



[ 3

third memo for the reaeens mentioned in the above reproduced

prayey clause in her petitibn.

L)
4

7. Learned Counsel for the petitioner submitted that the third
memo was illegal, without jurisdiction, malafide, ab-initio void,
non-est, based on a total travesty of the facts and the crudest

attempt to over reach and override the orders of this court.

8. He submitted tha:’tf reference in the third memo to order
dated 17.5.2016 of the Lahore High Court Rgwalpindi bench in
writ petition no. 1398/ 2016 and FIR-No. 550/ 2015 of police station
Wari.s Khan Rawalpindi had been manipulated and created as a
ruse for placing the name of the petitione'r on the ECL. The said
IR which was registered by Riyez Afzal on 02.06.2015 regarding
firearm injury to his brether Tjaz Mahmood by unknown persons
did not carry the name of the petitioner in any manner whatsoever .
and the said injured died in the hospital. That during the entire
investigation it transpn'ed that two young men carrying @ pistol
tried to rob ljaz Mahmood who resisted and was fired at by the said
unknown persons who fled away. The petitioner was not even
remotely suspected in the matter. He submitted that at the time of
the 1n01dent the petltmner was in Adyala Jail from where she was
released through order dated 14.7.2015 passed by the division

pench of the Lahore High Court in crxmmal misc. no. 92118/20 15.

°. Accordmg to the learned cou nsel for the petitioner all steps
prior to the third memo were manipulated by the respondent and
others for creating & justlﬁcatlon for overriding anticipated orders
in favor of the petitioner ;by the superior courts of the country who
were at that time dec1dmg whether or not her name should be

removed from earlier memorandums which had placed her name' oh

53
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the ECL. According to h1m the whole exercise was engineered‘to
negate and defeat the orders of the superior judiciary vis a vis the

petitioner’s name being placed on the ECL.

10. Learned counsel for the petitioner further submitted that
even the prerequisites provided in the rules as well as policy which
have been thoroughly interpreted by this court earlier in its
Judgment dealing with the first memo placing the name of the
petitioner on the ECL do not seek to place the name of the
petitioner on ECL for alleged involvement in a murder case as she
had nothing to do w1th the murder. The mvolvernent of the
petitioner in the murder case has been manipulated and is a
fabricated false story bas:!ed on malafides as the petitioner was in
jail under the heaviesl'lz surveillance wl';en ljaz Mehmood was
assaulted and injured by two motorcyclists. ljaz Mahmood statedly
was employed as 1nspector custom at the state ware house AF-

Building Benzair Bhutto A1rport islamabad where case property of
all the criminal cases at the mrpnort were stacked. The said [jaz
Mahmood was neither a w1tness to the arrest, nor recovery or
involved in any phase ef investigation concerning the petitioner
and the recovered money was lawfully owned by her. Thus the
question of the petitioner being adverse 10 ljaz Mahmood whom she
netther knows nor has even seen does not arise. Thus after a year
such assertion itself js abhorrent to cohscience and repellant to
commonsense. 1t is with shameless impunity that the respondent
and the high ups in fhe government hierarchy are trying to
implicate the petitioner m this false case at & belated stage in order
to keep her name Onl tlle ECL. In support of his contentions
learned counsel placed reliance on Suo Motu case No.4 of 2010
(Contempt proceedings against Syed Yousaf Raza Gillani, the

Prime Minister of Pakistan regarding noh-compliance of this

4
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Court’s Order dated 16.12.2009). (PLD 2012 S.C. 553),
Muhammad Azhar Siddiqui & others v. Federation of Pakistan
& others (PLD 2012 S.C. 774), Adnan A. Khawaja v. The State
(PLD 2012 S.C. 866) and Baz Muhamad Kakar & others v.
Federation of Pakistan‘if:hrough Ministry of Law and Justice &
others (PLD 2012 S.C. 923), Gévernment of Sindh V Racesa
Farooq (1094 SCMR 1283) and Suo Moto Case 11/2011 (PLD

2014 SC 389)

11. Learned counsel #"allso submitted that there were political
motivations behind the ’:chird memo as according to him it is
widely and commonly known that the Interior Minister who was
very anxious in letting General ® Pervaz Musharaff to leave the
country on the first avmlable flight despite the pendency of most
heinous offences puni;hable with death has given the fullest
authority to the Federal and. Punjab government to ignore the

orders of superior courts and obstruct the petitioner from her
fundamental rights and stnp her of her rights of liberty, property,
freedom and even her very life. Lastly he submitted that the third

memo was bias, malaﬁde, quorum- non-Judlce, had been passed

without lawful authority and should be struck down.

12. With regard to the maintainability of the petition he
1 B
submitted that the memo had been issued by the Respondent from
Islamabad and took effect in Karachi and this Court had already
found that similar petltlons were mamtamable
-
13. Learned Additional‘ Attorney General for Pakistan (AAGP)

subm1tted that this pet1t10n was not maintainable on two counts.

Firstly, since the recommendatlon had come from the Government

of the Punjab to place the name of the petitioner on the ECL the

5
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i

petition ought to have been filed before the Courts of Punjab as
such this court had no territorial jurisdiction to entertain the
petition. ;
" *

14. Secondly he cbntef;ded that since the affidavit in support of
the petition had not bees sworn by the petitioner the case was not
maintainable. In this respect he placed reliance on the Indian case
of Smt.Savitramma V Cicil Naronha (1989 MLD 1133 Supreme
Court of India). He also ﬁled certain documents through statement
dated 03.10.2016. Acco:t:ding to parawise comments filed by the

respondents all earlier orders of this Court had been complied with

and there was no attempt to circumvent any order of this Court.

15. According to theti'espondents the name of petitioner was
placed on ECL on 15.6:.5016 in pursuance of Lahore High Court,
Rawalpindi Bench Order dated 17.5. 0016 in writ petition
no.1398/2016 and on the recommendation of Home Departmcnt
Government of Punjab, bemg norr‘unated accused in Case FIR No.
550/2015 of Police Stanon Waris Khan Rawalpindi in murder case
of ljaz Ahmed, Inspector Customs. According to the comments the
placement of the name of the petitioner on the‘ECL by virtue of the
third memo Wwas con;,pletely above board: There was 1o
manipulation of any sén‘t or any malafide on the part of the
respondent or ‘any other party and thc third memo had been

passed strictly in accdrdance with the law and as such the petition

was liable to be dismissed.

16. When asked by the Court whether he had anything further

to add the learned AAGP on instructions stated that he did not.

4




. .
17. 1 have carefully. perused the record, considered the
arguments of learned co};lnsel, the relevant law and cases cited by

them. g

18. Firstly I observe that vide order dated 05.08.2016, the names
of the respondents No. 02 to 09 were deleted on the statement of
learned counsel for the petitioner and as such the only respondent
. V L]

is the federal Government through secretary Ministry of Interior
Government of Pakistan which hereinafter shall be referred to as
the nespondent or respohdents.

14
&

19. This is the third time that the question of the petitioner
being placed on the ECL on three different occasions by three
separate and different memorandum s by the respondent has come:
before this Bench of thlS Court and as such 1 am fully aware of the
circumstances surround{hg this case since this bench had earlier
passed a detailed judgment and order striking down two separate

-

memo’s on two separate occasions. *

20, In many ways this petition is a continuation of the story
of the earlier petitions and as such in grder to make this order
more understandable and to enable it to be read and the
petition decided in context 1 set out below a brief history of
the cases/petitions concerning the peti_tioner and the
respondent vis a vis tlie placement of her name on the ECL
which include extracts ‘from a Judgment passed by this Court
dated 07-03-2016 in CP D 7769/2015 Ms Ayyan Ali V The
Federation Of Pakistan (Judgment) and an Qrder passed by this
court dated 02—06—2016 in CA No. 10280/2016 in CP D
7769 /2015 Ms Ayyan Ah vV Arif Ahmed Khan and other (who at the

time was Secretary M1mstry of interior Government of Pakistan(The

&

7
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Order) which Judgment and Order may be read as part and

parcel of this Order. :

Wmmmlmmm

The History behind this third memo is reproduced as under:

The First Petition impugning the First Memorandum dated 20-11-2015 {as
iaken from relevant excepis of the judgment of this Court dated 07-03-
2016 in CP D 7769/2015 Ms Ayyan Ali V The Federgtion Ot Pakistan using
the paragraph numbers as used in that judgment far ease af reference
(the Judgment):

Brief facts

The brief facts of the case ar® that the Petitioner s an
actress/modet who on ihe nigh'f' 13/14 March 2015 was
proceeding {0 the Rawal Llounge of the Benazir Bhutio
Intemational Aiirport in Rowdlpindi/isiamabad when she was
intercepted by the Alrport Security Farce and found ta have in her
oosséssion over U5$500,000.This jead ta her being booked in FIR
No.10/15 doted‘ 14-3-15 for oftenses under the Customs Act 1969,
the Fareign Exchange, Regulation Act 1947 and the ICT 1950 and

joken into custde on 14-03-15.

2. On 14-07-2015 the Petitioner was granted post arrest bail by a
Divisional Bench ot the Han'ble Lahore High Court. On 25-11-2015
the Special Judge Customs Rowolpindi_o‘n an application by the
Pefitioner an oc_count of her need fo fravel for business puUrpOses
and o see her ailing mother in Dubai aliowed her passport 1o be
- returned 1o nér. The Petiiioner hawever apparently through
electranic media came to know that her name was on the Exit
Conirol List (ECL)-which would hqv'e prevented her from travefing
abroad. The Petitianer has therefore moved this Court for the

removal of her niame from the ECL.

3. Leamed Cogn:set iar the Petifionser an the point of mainiainability
and 1erriioffdl jurisdiction of this Court submitted that the
Memorandum dated 20-11-2015 (the first memo) placing the
Petitioner on thé ECL applied and had effect throughout Pckistan
i.e. it would be c;pplicabie to all girports, ports and border crossing
in any part of Pcf;iston including the Province of Sindh.

2

. -
4, The Pefitioner-had G permanent residence In Karachi and she
nad every right 1o travel abroad via the Quaid-e-Azam

international airport in xarachi {f she so desired. Hence fhis Caurt,
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ierrltorlolif Jurisdiction to  hear ihis pefitlon which s
maintainable (bold added].

3

Turning' to the: "éuesﬂon of viclation -of Certaln Arficles of the
Constitution some of which are fundamental rights as tound in the
Judgmaeni. '

30. It had béen submitted that the placement of the name of
the Petitioner on the ECL was in vioiation of Articies 2(A).4.5.9 .10
(A). 14, 15,18 and 25 of the Consfitufion.

31. Although dil the above cited Articies are relevant for the
present purposes based on the facts and circumstances of the
case le. plccement ot the Petlfioners name on the ECL we
consider that thi potential violation of A.15, 18 and 9 are ihe most
relevant. Poteptial violations of A.4, 16[A) and 25 wili be discussed
later in this Judgrﬁeni .........................

43. The primary purpose of briefly dwellng on the above
Constitutional pravisions is to emphasize the importonce of those
Articles in a ciiizen's lite and the need for thie Federai Government
or any other body to act cautiously and sticily in accordance with
law betfore making decisions which may impinge on such Ariicies
and in pcn‘icul'cr with respect to placing @ citizens name on the
ECL .
-\ [ ¥

Turning to the notlce of th? Memorandum, the right o0 be heard
and the need igrispeuking orders as found in the Judgment,

44. Although the Exit from pakistan (Control) Ordinance 1981 is not
under challenge it is to be observed thal a persen can be placed
on the ECL without first being given'c right to be heard. This may
be on cccounlt' of the need to move quickly in order to enable
certain categorles of persons as indicated in the Exit From Pakistan
(Control) Rules 2010 {the Ruies) or the Policy which we will come to
later leaving the ‘Country and escaping justice but the fact that @
person can be pﬁt on the ECL without notice to them and beicre
peing given a right to be heard makes ii even more important
ihat such o person who is placed on the ECL is informed
immediaiely that he has been placed on the ECL, why he hos

been so placed and how he may chalienge such order piacing
them on the EChuvune.

50.1t has not been disputed that the petitioner was not served with
the first memo either by the Ministry of Interior or under 5.3 of the
Rules despite Her whereabouts being well known nor was she
informed of any. right which she may have o appeal the first

memo of the reasons why she was placed on the ECL. In fact




PYPRIPRE,

there was no wh_y of her knowing that she was on the ECL of that
she had any rig_Ht of appeal which issof parficular significance as
her name was é]aced an the ECL without natice io her. -

51. This could have been reciified by placing details ot those on
the ECL on the Ministry of Inferor's website along with any
appellant procedure which must be carred aut in an expediltious
manner as the persan placed on the ECL Is being penalized
withaut the right of even being heard which Is contrary to the

setlled principle of audi alteram partem,

52, In lact it is interesting fo note thal even when the Petitlaner
applied for the retum' ot her passport she vyas not informed about
her name being placed on the ECL and her ability to challenge 1.
Her application: tor the return ot her passport made i absoluiely
clear that she intended 1o travel for businass purposes and to see
her ailing mother. Such a situation ralses doubis about the bana
fides of the Respondenis especlally, as leamed counsei for the
customs Collectorate siate that they have only very recently
applled tor the Pefitloner to be proceeded againsi on money
laundering charges tor reasons which it seems wilf became clearer

iater in this Judgment. (bold added)

53. The tailure 16 inform the Petitianer that she was on the ECL not
only fack awayther right to appeal the same and denied her the
right to be heard but could dlso have had other negative
cansequences tor the persen so atfected. For exomple, a husband
is planning ta take his wite and three children on a visit abroad to
the USa in order to attend his brather's qcughier‘s weadding and
he has purchased his fickets in advance and made all necessary
irave! arangemenis {or perhaps even to perform Haljj or Umrahj.
He then arrives at the airpart with his family and is told that he son
the ECL and cannot feave. In such a scenario both he and his
tamily are likely: i'o be pul to a gregt deal of inconvenience and

mentat agdny not 1o mention financial loss and persondcl

embarassment and shame.......

$0. 11 would appéor that the lack af notice, the lack of reasons. the
lack of a right 1o be heard before placing a person on the ECL
may lead to atviclation of A4, 10(A) and 25 in addiiion to the
inconvenience io the atfectee which we hove discussed in Para

53 above

1
41, Théretore i order fa prevent such d scenario as envisaged
above and atfectees such as the Peﬂﬂ.oner having to move the
Courfs ai first instance we hereby direct the Ministry of Inferior to
place on its website all those persons who aré currently an the ECL

and who are t‘r;ereofter added 1o the ECL within 3 days ot their

12
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addition along _inth details of their CNIC, address, fafher's name
and information as to whai steps may be taken by them to
oppeol/review?such decision.
(4

62.n addition The Ministry of Inierlor 15 further directed to ensure
that each and every efiectee within 7 doys of his name being
placed on the ECL is served with a hard Cop‘y of the Memorandum
together with a: speaking order as to why he/she have been
placed on the ECL and the procedure for apped freview and 1o
ensure that any such review or appeal through a speaking order is
heard with a right ot persenai hecmng and decided within 30 days
ot such an appeal/review being received by the Mlmstry of Interior
so that the nghi ot revlew/appeat is meaningful and effective
rather than illusionary or rendered redundant.

63. Such directions we consider will fo a certain extent stike G
balance beiween the need to expeditiously siop people from
jeaving the country who may be wanted or on tricil for very setious
otfenses as perI Mlnlsiry ot Interior ECL Palicy without being heard
whilst retaining the right to be heard through a review within the
shortest possubie time which may at least limi/reduce potential
violations of A.zi,‘ I.O(A) and 25 and other rights of due process.

1ol

Turning to the EcL Policy and the Legaiity of the Memorandum as

tound in the Judgment.

o

[ 4
79. The oﬁéﬁses for which the Pefifioner has been charged

with as per FiR" }élote to smuggiing. In the comments filed by the
Federation it is sfoted that;

“the narhe oi the Petitioner has been placed on ECL on 20-
112015 under.$.2 of the Exit from Pakistan (Control) Ordinance
1981 on the recommendohon of the Federal Board of Revenue

due fo her invoivément in smuggiing ot foreign curency
US$506,800".(bold added)

80. The Ieorned AAG has also candidly conceded that the

Pefitioner has been placed on the ECL tor smuggiing.
»

81. Para 3 of the Collector of Custams comments states that the
instant case ogc:mst ine Petitioner is of smuggling a huge amount
of toreign currency abroad, Af Para [b) of the grounds it is
specificolly sfoted that fhe Customs did not act under fhe

2,63

provisians of 1he Money laundering Act since the Department is not.

vested with powers under the maney igundering Act 2010.

7z
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82.The questiorﬁ ‘-'|$ iherefore whether under the Ministry of Inferiors
own Policy it had fhe power to place o person on the ECL for
-smuggling.......: PO

85.. A reviewj of para 3 at the Policy repraduced above
indicates that 'fhé Ministry of interior hod no such pawers to piace
the Petifioner on fhe ECL as smuggling is nat an ofiense Included In
pora 3. The offer{i:se of smuggling Is also not included In 8.2 of the
Rules. As such the tirst mema has besen passed withaut lawful
authority and the same is sef aside.

Findings on Malafldes in fhe Judgment.

86. Although we have not addressed the ques;lon of maiafides In any
detall as puf forward by fhe leamed c‘ounsel for fhe Pefllioner, we
observe thal the Federal Board of -Revenue/Customs Authorities
appear now to be ‘keen to press for a case ot money laundering
against the Petliloner. The reason to us seems apparent. Namely, that
money: laundering’ Is covered unde? po.r'o 3 of fhe policy referred to
above and would entifle fhe Minisiry of Interior o place the Petitioners
name on fhe ECL I sailsied with the reasoning of any such

recommendatlon. ::

g7. Since almost a year has eldpsed since the FIR and facis of fhe case
came ta lighf and no case has so far been registered agalnst the
Petitioner tor mone:y"loundellng we would expeci that fhe concerned
authoritles act In a'bona flde ‘manner siriclly In accordance wifh fhe
low and In purﬂcutdr' fhe Constifution in fhis respeci. (bold added)

Summary/conciusl:o:ﬁ of fhe Judgment.
1

(R}

Based on the abave discussion
W

90. We find that fhis Court does have the temiforiai jurisdiction ta hear

{his Petifion.

91, We direct the \Minis1ry of Interior fo comply with the directions as
set aut in Para’s 41'and 62 of this Judgment which are set aul below

for ease of reference. ...

92. We also, based.an the facts and circumstances of ihis parficular
case, set aside dr'wd strike down the first memo Qs being passed
withaut lawful authority and therefore being of no legal effect on the

iollowing grounds........»

2 .
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93. We iheteiore direct the Minlsty of interlor fo Immediately
remove the name of the Pefitioner from fhe ECL and aliow her:to
travel abroad if she 5o desires.

We very graciously Immediately suspended our Judgment for 15 days as
we were Informed thaf the Federaflan Infended to appeal it

Federatlon's Leave io Appeal Application to the Han'ble Supreme Caurt
agalnst the Judgment.

The Judgment was challenged betore the Hon'ble Supreme Court of
Pokistan by the Federafion of Pokisian fhrough Model Custom
Collecicrate Islomqbd:d" and others. Boih the petitions were dismissed by
fhe Hon'ble Supreme"‘C'oun vide judgment/order dafed 13.04.2016 and
the Judgment was upheld.

The Judgment therelore reached linallty.

If is to be observed however thot the directions conlained in para's 61
and 62 as reproduced.; earfier in the Judgment were not complied with
and remain uncomplied with til date despite the matier reaching finallfy

in violation of the Courts direclion.

The Respondents secfé’nd Memorandum dafed 19-4-2016 was Issved
placing the name af thé pefitloner on fhe ECL tor apparently talling fo pay
masslve fines Imposed by the FBR (the second mema).

- [ 1

The contempt Pelitlon betore the supreme Court,
i

Despite the first memo which had been struck down by this Court {ond
which declsion was upheld by the Hon'ble Supreme Court) the petitioner
was not allowed to leave Pakisian. Instead ::1 second memo as ailuded o
above was issued by fﬁe respondents against the petifioner on 19-4-2016
aggin placing her ncmé on fhe ECL and as such fhe petifioner moved the
Hon'ple Supreme Courtin contempt proceedings.

The Hon'ble Supreme ‘Court by order dated 25 04-2016 held as under of

Para 3 in respect of theﬁPelilioners confempt petition;

"3, since the original judgment was passed by fhe High
Court, we would nol like fo entertain this pefition simply
becouse the judgment of the High Court merged Info thai
of this Court, If such arguments is accepted, then we don't
think this: Court would pe able fo do any work ofher than o
deal with fhe criminal original applicafions of this type as in
almast 'every second case. fhis Court upholds fhe
Judgmenis or orders of the High Courts, This is what we held
in the case of Mian Zamir Ahmed Vs. Ismall decd. Thr. LRs
and others (Criminal Originol Pefition No.15 of 2016 in Civil

2,(-,5
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Pelition :No.322-K of 2014 decided on 21.4.2016). This
petition.is also disposed of accordingly. The petitioner may
it so advised, approach the High Coutt In ihis behalf. In
vlew of the circumstances of the case It would be
appreciated I the pefition of the petitioner betfore the High
Court Is disposed of as expeditiously as possible preferably
wlthin fen days.” (bold added)

Contempt Petilion aise seeking other rellef's pursuant to the above
Supreme Court order was filed by the petitioner agalnst Aril Ahmed Khan
(Secretary Interior Goyernment of Pakistan) before this Court No.10280/146
In CP D 7769/2015 which was declded by order of this Court dated 02-06-
2014 (The Order) (extracts ot such order for ease of reference are sat out
below as per numbering In that order)

PRAYE

it Is therefore réspectiully prayed that the Respondents may be
directed 1o remove the name of the petitioner from ECL In the
execulion andiimplementation of the order ot this Hon'ble Court
dated 07.03.2016 pcssed in CP No.7769/2015 as confirmed by the
Hon'ble Supreme Court of Pakistan vide judgment/order dated
13.04.2016 in :CP No.896/2016. 1 is turther prayed that the
respondenis having obstructed, ridiculed viclated, defied and
eroded the categorical mandaie fssued by this Hon'ble Court and
the Hon'ble Supreme Court guashing the grders dated 20.11.2015
placing the name ot petitioner on ECL may be punished for
committing grossest contempt of this Hon'ble Court and the
Hon'ble Supreme Court ot Pakistan. W is also prayed the
mallclously, mischlevous order dated 19.04.2016 belng @
scandalous attempt to nuliffy the orders of the Hon'ble Court and
Hon'ble Supreme Court and belng per In curlum, non-est and no
arders In low be annulied and respondents be punished v/s 476
Cr.PC and pe;sonally iaddled wiih heavy cost.” (beld added)

}. Atthe ou'rset‘ pt the hecrigg we held as under:

2. Al the outset we would therefore make It clear that whllst
deciding this matter in our view the applicatlon concerns both the
memorandum dated 20-11-15 (the fist memo) which was struck
down by this ‘Court and which judgment was upheld by the
Hon'ble Suprer}je Court and ihe memorandum daied 19-4-2016
(the second memo).

3. We then re'ciopped the chain of events which followed the
striking down O jhe first memo

b (1

Once again thle brie} facts of the case concerning the second
memo are relevant In understanding the continuing soga which
are set out as under and torm @ part of the Order:

10, Learned, counsel for the petitioner submitted that both the
Judgment oI ihus Court and that of' the Supreme Court had been
violated and inparticular peinted fo Para's 0. 48, 74, 78, and 93
ol the Judgmeni of this Court. Furthermare Qs the pelifioner had
malafidety been prevented from leaving lhe Counity by
respondent Nd.l's refusal to remove her name from the ECL In
défionce of bo;‘fH this Court and the Hon'ble Supreme Courts order
to responderﬂ" No.l fo remove her name from the ECL the
respondent No.] had committed contempt of Court which had
| "7
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also seriously damaged her career and opened her up fo
contractual |icbiliﬂes. .

Accordlng to learned counsel far the peiitioner there Is a
cancerted ond molaﬁde campaign by the respondent Not and
the Respondent No.é (FBR) to prevent her leaving the Country-at
any cast far uile(lor motives. (baold odd.ed)

&

12. In support ot his contention ieamed counsel for the
pefitioner averted to the above narrated facts and the train of
evenis asunder.......... .

13 Leamed counsel submitted that the abave mentloned conduct
of the respondents No.] and 6 [FBR) through thelr acts and orders
were tantamount to over reaching the court orders, rendering
them subserviert and nullifying them through dubious and devious

1

crders.

14. He further submitted that the latest order of respondent
No.] placing the name of the petitioner on the ECL on the request
ot respondem Mo.6 (FBR) does not tall within the rule criteria and
porometer ot t<ECL policy as adjvdged and unequivocolly
determined by this Court and Hon'ble Supreme Court ot Pakistan
and os such the second order plachg the petitioner on ihe ECL
was not sus‘roi&nnble. i

i
15. He also, contended ihat the ilegally swelled fax demands

and the collegtor customs ex-party adjudication are cli under
challenge by the petitioner and stand judicially rejected and that
the petifioners life and liberty have been endangered as can be
evidenced from the reign of terror let loose by the bureaucracy
sheepishly and temely dancing to the tunes of the

governmen’r/mimistry.

16. He lastiy: contended that the exireme malafide acis ol the
respondent No, 1 and & (FBR) was tantamouni fo aver reaching the
order of thls coun and August supreme Court and the whole
judiclal  system stands ridiculed. The respondents  have
compounded  dhe contempt, magnified and glorified their
avthority and rendered rule of law completely subservient fo their
whims. The “a¢ts and order dated 19.04. 2014 possed by the
respondent ori-the advice of respandent NO.6{FBR) is without
application of mind, the suspended ex-party order ot the Collecior
Customs adjudication In which an appeal had been filed and
respondent No.b (FBR} notice to pay penalty within 7 days Is
unconscionable. The arder in any case having been injuncted and
abarted In the presence of the standing counsel of the Federatlon
could nat be que the basis of placing the name af the petitioner

2,671
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on the ECL yetgg'c::.galn. The order is thus,per in curium, non-est, and
non-existent in-fﬁe oyes of law. (bold added)

Again | reproduce ouf findings alang with the reasens for our findings In
the Order so that the:reader of this order can undesstand the chain. of
events which has iead to the petitianer challienging the third meme when
piaced in proper context:

21. In our view'in order fo reach a just decision and do complete
justice in this case we need to take into.consideration the history of

this case and its cumrent position.

22, This matter first came betore this Court when the petilloner
chollenged the first memo. During oral ovgumentis the learned
counse! for the petitioner submitted that the actions of the
respondents wére based on malafide which in his view was
evident from the chronology of events jeading vp to the petition
where by 1he‘_peﬁﬁoner was In -effect being hounded and
victimized by the respondent No. amd 6 {FBR}. When we passed
our judgmen‘r"aoted 7-3-2016 we aftempted to deal with the
petition in an éiaborate manner by touching upon most points
which had been raised including variovs gpplicable Arficles ot the
Constitution. With respect 1o molafide we staled as under at
Para's 86 and 87 of the Judgment:
.

Maiafides

F

86. Although we have not addressed the question of
malafides In any detall as put forward by the leamed
counset for ihe Pefitioner, we .observe that the Federal
Board of Revenue/Customs Authorities appear now fo be
keen fo press tor a case ot money laundering against the
Petitioner; The reason {a us seems apparent. Namely, that
maney ‘laundering Is covered under para 3 af the policy
referred to above and would entitie the Ministry of interior
io place'the Pefilioners name on the ECLII satisfied with the
reasoning of any such recommendatian,

7. Since aimost a year fias elapsed since the FIR and

facts ofthe case came lo flght and ne case has so far been
registered against the Petitloner for money laundering we
would expact that the concemed authorities act in a bona
lide manner sticliy In accordance with the law and in
pariicular the Constitution in ihis respect. {pold added)

i

23. We note that our concemn proved correct and the
respandents did immediately move an applicafion against the
pelltioner for money laundering which was dismissed on 30-3-16
by the relevonf Court. This was done In our view primarily fo defeat
the Judgment qt this Court. (bold added)

24, We clsé recal that as a matter &t grace we gliowed our
judgment to besuspended for 10 days to allow the respondents to
appreach the;S,upreme Court in appeat. such concession was
made In reliun;:é on the bonalides of the respondenis and them

w7
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approaching this Court with ciean hands. Unfortunately as will be
flustrated lo1er': in this judgment by the acts and conduct cf the
respondent No.! and é (FBR} this was a misconceived ossumpﬂon

on our part

25. In our judgment we had alsc touched upon Articles 2(A),
4,59, 10(A}, 14, 15, 18 and 25 ot the Constitution lorgely for the
purpose os exp[_oined in para 43 ot our judgment in the following

terms..ooie e

"43. The primary purpose of briefly dwelling on the
aobove Constitutional provisions is to emphasize the
importance of those Arficles in a citizen's life and the need
for the Federal Govemment or any other body to act
cuuﬂou‘siy and shiclly In adcardance with iaw belore
making decisions which may impinge on such Articies and
in particular with respect to placing a clizens name on the
ECL". [boid added)

26. In essence we were making it clear that the executive
avthorities cot;ia not play cround with people's lives in an
orbiirory/whimé‘icol or unlawlul manner since every citizen of the
State had certain fights under the Constitution which could not be
usurped, denied or violaied by ihe Stote.

i
27. In terms of maiafide the case of Chief Justice of Pakistan v

President of Pc;k!siun (PLD 2010 SC 61} wdb referred fo and refied
upon at P215. i

28, In determining the Tssue of malatide in this appilcation o

brief review of the chronclogy ot evenis surrounding this case is

both signiﬁconf' End relevant. M

Q1. The first“memo placing the petitioner on the ECL was
dated 20-11-2015.

02. The first jmemo was struck down by fhis Court on 7-3-2016
whereby. this Court indicated that there should be no
mcloﬁdq. conduct i.e. by making & belated charge of
money ldundering in.order to deteat the order ot this Court
by then bringing the case of the petitioner within the ambit
of the ECL Palicy.

03. After the judgment of this Court an application-to charge
the pe’lﬁjjoner with money laundering was made which
wos dismissed by the concemed Court on 30-3-16.

M 'y

04. The Hon'ble Supreme Court upheld the Judgment of this
Couri on 13-4-16.Notably on instructions learned AAGP has
informed us that the respondent at that hearing did not
bring to the attention of the Courl the tact that steps were
in molion 1o retain the petitioner on the ECL in the event
that 1he judgment of this courl was upheld on different
grounds’j.e. owing money ip the government etc. 1t would
Iherefore appear prima face that the respondent No. |
and 6 ﬂl{BR) was attempting 10 conceal matters from the

Hon'ble Supreme Court

- 174
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05, On 13—4'-{16 the respondent No.l was aware that pursuant

06.

07.

08.

09.

10.

to Coutt orders the petitioners name had to be removed
from the ECL since they were a party to the proceedings
and they were by way of abundant caution informed by
counse} acting on behaif of the petitioner {in the event the
first memo was not removed until 18-4-2016 1.e. § days affer
the order of the Hon'bie Supreme Court for reasons which
will come apparent from the remainder of the chronology)
L 3

On 15-4-16 the petitioner attempted fo leave Pakistan
however-she was defiberately and fiegally stopped from
doing so since it appears that quite deliberately the
respondent No.) not withstanding the orders of the
Hon'ble Supreme Caurt and being in full knowledge of the
same had relused to take her nome off the ECL in
defiance of the Supreme Courts order. The respondent
No.l was also oware of The pefitioners contractual
obligations which she needed fa fuifill in Dubal or else be
sued for ‘millions of $US which conlracts were produced
before ' the Supreme Court, In effect this act by the
respondent No.l of not removing the name of the
petitioner from the ECL in defiance of the Supreme Court's
order was damaging the petitioner's livelihood. This action
by respendeént No.l appears not only to be in violation of
the Supreme Courls order but aiso in Violation of Articles
2{A). 4£5'.?. 10[A), 14, 15, 18 and 25 of the Constitution
which had been discussed in our judgment as menfioned
earlier. . :

!

on 15-4-16 presumably after the respondent No.) stopped
the peﬁfioner from leaving Pakistan respondent No.6 {FBR)
wrote Jo the respondent No.l asking it ia place the
pefilioners name on the ECL ort account of personal
liability 1o pay approx RS 52M.

On 18-4-16 the respondent No.6 (FBR) confimed the
outstanding amount and thot the petitioner In effect had
insufficielnt assefs to meet $he liability.

After receipt of the abovg correspondence from the
respordent No.6 (FBR) the petitioners name was taken off
the ECL ‘allegediy in compliance with the Supreme Courls
order on 18-4-2016.

Almost immediately there after, apparently in a matter of
hours according to the pefitioner, the. petitfioners nome
was put back on the ECL by respondent No.l through the
second memo due to her Inabilty to meet her personai
iabilties.of RS 52M and the fact that it she was cliowed to
leave Pgkistan the money would not be recovered. The
petifioner was not immediaiely informed about this new
decision to ptace on her on the ECL not withstanding the
directions given in our judgment at Para 91 which we wil
dea! with later in this judgment. In essence respondent
No.6 (FPR) are suggesting that the petitioner is going to
abscond. lronically according to.respondent No.6 [FBR's)
assessment even if the pelitioner stayed in Pakistan she
couid §$jll not meet her liability which she is apparently
disputing through fitigation. in effect _respondent No.6 (FBR)
is suggesting that anyone owing the Government money
cannot leave the country ever until it s paid evenit it is the
subject of fitigation in the Courts which fifigation may fake
years ¢ decide by the concerned forum. (n our judgment
we dealt with absconsion af Para 89 in the following terms:
&

v7

Absconstan,
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89, We have also in reaching our decision in light ot the
question. of absconsion cansidered the potential violations
of thei Consfitution by the Respondents as discussed
above,the fact that the trial is nat Tikely to conciude in the
near future which we understand is at. the very inifial
stages. : the fact that the Petitioner has already been
preventad from leaving Pakistan for approx one year and
cannot be prevenied indefinitely from leaving the Country
whilst cn bail and having not been convicted of any crimes
(in this respect a number of other citizens on the ECL have
been allowed to travel abroad whilst facing trial) and that
her deteniion in Pakistan may hinder her professional
career, her need 10 see her ailing mother {a contention
which has not been rebutted) ond Ipe principles lald down
in Wajld Shamas ul Hasan's case (Supra) where it was held
at P.431 as under: -

“Moraover, the pefitioner has already been granted
ball on 21.12,1994 In the sald criminal case by arder of the
Sindh High Court, Karachl. The liberty of the petitioner could
not be curtalled by mere reglstertng a criminal case for
which jhe may or may not be criminally llable. Mere
reglsiration of F.IR. In a criminal case cannot be a ground
for depriving a citizen of the exercise of all fundamental
and other Constitutlonal rights. The registration of o criminal
case has no nexus with and 1s extraneous to the object af
the Statute. (bold added).

The Hon'ble Sdgireme Courl in its order uphoiding: our judgment
nated as under in respect of absconsian al Para’s 5 and 6.

«5, Respondent No.t, no doubt, has been charged In a
case menfioned above which is still pending adjudication
in the compelent Court of law. Bul mere pendency of @
criminal icase cannof fumish justification for prohibifing
her movement. It has never been the case of the
petitioners that the respondent issinvolved in any ot the
cases listed in Rule 2 of the Exit from Pakistan (Control)
Ruies, 2070 in general or Rule 2(1){b) in parficular, Inasmuch
as she has not been charged to have embezzied a large
govemnment's tunds or committed institutional traud. in the
" absence of any such allegations, ‘we dan't- think the
respandent’s movement could be prohibited under the
Ordinance or the Rules men’ri,oned above.”

6. The* opprehension of ihe leamed ASC tor the
pelitioners that where the respondent has been charged
tor commitling serious offences as menfioned above,
removal of her name trom ECL would amount to letting her
oft for good, is misconceived as despile removal of her
name trom ECL. her attendance could still be entorced or
dispensed with dY the Trial Court in contormily with the
relevanhyprovisions of Ihe crpP.C

11. In cantinuing the chronclogy, on 20-4-2016 the petitioner for
lhe second time attempted to leave Pakistan from the Jinnah
airport and was prevenied from doing so by the FIA officials
apparently on the orders of their supenors. The petiticner was not
informed that the first memo had been removed and replaced
with the secondmemo. .

12. The pelitioner then moved the Hon'ble Supreme Court for
contempt of ifs order as she had not been allowed 1o leave
Pakistan apparently because her name was on the ECL.This
hearing took place on 25.04-16 and on instructions learned AAGP
has informed us that respondent Ne.1 at ihat hearing did not bring
io the atlenlion of the Court the various letiers and maneuvering
by respondbent‘ﬁ'No.é (FBR) fo enslre that the petitioner's name
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remained on the ECL and In fact the first mema had been
remaved and-the second mema passed In lts place. It would
therefare appear prima face that the respandent No.1 was
attempling to canceal relevant matters from the Hon'ble Supreme
Court. In our view at that heaidng the respondent shauld have
candidly told the Hon'ble Supreme Court that the Judgment had
been complied with and as such there was no contempt of the
Supreme Courls. orders and that a secand memo had been
passed replacing the name ot the peditianer on the ECL affer the
rernovai of the first memo.

29. From the above chronology in our view itis quile apparent ihoi
respandent Ne.é (FBR) and respondent No.1 were bent upon keeplng fhe
petitioner on the ECL af any cost far ulterior/extranequs reqsons best
knawn to themseives. When the first memo wos struck dawn far not falling
within the ECL policy _}:éspondent Na.6 (FBR) Immedialely moved fo put
the pefitioner in a money iaundering case which fell within the ECL pdiicy
in order to deleat o@}:}udgmeni. However when this failled respondent
Na.6 {FBR) moved lo use outstanding dues to the Gavernment o place
ihe pefitianer’s ncme"pn the ECL which as pefr Para 5 of the Supreme
Court order cited obo.vé may nat even qudiify 10 place the name of the
petitioner on the ECL. _E

30. in our view the.‘:respondent No.1 dellberately and maiafidely did
not take the pelifionerschame olf the ECL for 5 long days after the passing
of the Hon'ble Supreme Courts order which respondent No.1 was well
aware of and within“fhat time iiegally ond malefidely stopped the
petitioner from feaving the counhy to pedorm her professional
commitments and as ¢an be seen from fhe chronology the respondent
No.1 kept her name’;‘ on the ECL unfil they had In connivance with
respondent No.6 (FBR):maneuvered a new reason to place her on jhe ECL
which they hoped wouid come within the ECL policy.

31 Looking af the I'.ﬂstory of the case an::I ihe chronology of the events
In the case It Is In our view obvlous fo any reasonable man that this Is a
classic case of State tunctionaries using thelr might and power in order fo
bully and- Intimidate o cliizen of this couniry. in our view, the only
regsonable Inference rbased on the conduct of respondent No.l and
respondent No.6 (FBR) In defylng the Court orders by not removing the
petitioners name irort the ECL Immedidiely ond then when finaily
pelaledly removing her name from the ECL (5 days _after they had
knowledge of the coﬁn orders) and then aimosi immediately replacing
the pellfioners name on the ECL was motivaied by malafides for ulterior
mallves/extraneous conslderations for reasons pes! know fo fhemselves.
As In the Chief Juslice of Pakistan's case (Supra) the molafides of
respondent No.1 and 6{ against the pelitioner was floating on the surface
of the record through the circumsiances which jead o the removal of the
petitioners name from ‘the ECL and the subsequent replacement of her
name on the ECL w!thlh‘a matter of hours gn account of the maneuverings
of respondents 1 and 6 "(_FBR) and such malafide as shown from fhe record

1
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is sufftclent materiat iogénuble us to quash/strike down the second memo
on account of maiafides.

32. Furthermore, I our view the conduct of respondenis No.1 and é In
keeping the name of the petitioner on the ECL In defiance of the Court
orders and frying to circumveni them through devious means had the
eltect ol undermln]ng 1he judiclary and trylng to defeut its orders which is
not expected of such senior Governmeni officials. We observe that
throughout this saga respondent No.1 and respondent No.é (FBR) have not
appeared before this Court or deait with the case of.the petitioner with
clean hands and as such we are using our Inherent powers to do
complete justice as g matler of equity in our Constitutionai jurisdiction to
the pelitioner.

33. On account of the malafide conduct ot respondent No.1 and & the
petitioner finds herself in the position of a person whom an FIR Is registered
against and Is qrrested ond jalled and as soon as he is balied out of jali in
respect onthat FIR @ new FIR Is Inmediately registered against him and he
Is arrested and reiurned to jall with such practice continuing in @ victous
circie. In the example clted above the maiafide objective is {o keep the
accused In jall at all costs while In the Instant case the malafide objectlve
is to keep the peﬂﬂoner from leaving Pakistan at oII costs. Such practices
undermine the public’ s confidence in both Slute institutions and its
functionaries and the ]udlclury and are clearly an abuse of the process of

law and are to be siamped out by the Cours.

34, As such on account of the malafide and dlscrlmlnatory conduct of
the respondent Nol, dnd respondent No. *(EBR) as narrated above we
strlike down the second ‘nemeo on account of it being made on account of

malafides.

1
.“

35. We also find 1hat on account of thelr malafide conducl as cun be
seen from the record, reod with our judgment dated 7-3-2016 the
respondeni No.1 and responden! No.2 (FBR) have viclated the righls ol ihe
petitioner as enshrined under Articie 2(A), 4,5, 9, 10(A), 14,15, 18 and 25
of the Consiitution In replacing her name on the ECL through the second

memo. (bold added)

in respect of bias of the respondent against the petitionet as found In the Order.....

41.n our view the bios of the decision maker (respondent No. 1)
fioating on the’ surface of the record s sutficient 1o stiike down and
set aside the second memo and Qs such we stike down and set
side ihe second memo on the groupd of bias.

&

42. One of the socred roles of the Court Is to uphold the
Constitution and ensure that the rights of the citizens are
guoranteed ond protecied and that those rights are not taken

away ofr crushed by the power of State tunclionaries acling in @
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whimsical, orbiirary, ilegal, mciafide or bias manner. In protecting
those rights it is hoped that the public’s faith and confidence in
the judiciary and'its fair and even handed administration of justice
would be enhdnced.

43. As was held In Chief Justice of Pakistan's case (Supra) at P.66.

“The critical indispensability of dispensation of justice ina
sociely ‘be it between men and men or between the
govemors and the govemned, could never be over-
emphasized. The fact thot It is justice and justice alone
which could ensure peace In a society and its consequent
strength, security and solidarity, was one of the serious
lessons taught to the civilization by its history. And histery,
be it ancient, biblical, medieval or Aontemporary, aiso teils
us that Pocieﬁes sans justice had never been permitted to
pollute 1his planet for very long and had either o reform
themseivas paying heavy costs usually In blood or hod else
been wiped oft the face of fhis earth. The French, the
Russian, “the Chinese and more recently, the Iranian
revolution are some such iessons. [t is perhaps for this very
reason that doing of justicg is conceivably the most
repeated Quranic Command after ‘SALAAT' and IAKKAT',

44. in Summary we; therefore, for the reasons discussed above,

{a) stike dé&nlset' aside the second memo dated: 19-04-2016
since it is based on malafide,

1

{b) strike down‘(set aside 1hé second memo dated 19-04-2016
sinceitis Sg_ﬁed on bias.

-

(] sirke cownjset aside the second memo doted 19-04-2016
since. it has beéen malafidely and biasly passed in violation of
Arficles 2 (A}, 4.5, 9, 10(A), T4, 15,18 and 25 of the Consfitution.

r s

(d] direct respondent No.l 1o immediately ‘without cny deiay
remove the name ot the petitioner from the ECL.

{e) direct 1h&t’ the name of the petitioner shall not.again be
placed on the ECL without the pricr approval of this Court.

o L 4
Events foilowing the Order striking down the second memo.
I

1. After passing the order we graciously declded not 1o proceed
.against the respondent tor contempt by way of exerclsing judiclal
restraint but making it clear to him that such resiraint may not be
sc forth coming in the event that the respondent continued 1o
violate our orders in respect of the case of the petitioner gnd her
placement on "the ECL. We again gave the directions as
mentioned above.

2. Thexéspondéh& was again directed to comply with the direction
contained in parg's &1 and 62 of the judgment which had now
reached finaiity, (bofd added) '

3.Despite the malatides, bias and disctiminatory conduct ot the
respondent vis a vis the petitioner which justitied the striking down
of the second’memo we graclously once again suspended our
order for the pgriod of 7 days on ihe request ot {he respondents
who wanted 1o appeail the same. It may be observed here that on
both occasions when the Respondents requested suspension of
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our degment Aqfnd Order that they had not even reod them to
consider whettier in fact an appeal was jusfified.

4. 1t Is slgnificant and qulte shocking to see what happened after
| the passing of our order directing the name of the petitioner to be
deleled from the ECLior a second fime.

5. As per diary sheets when 1he matter came up for compliance ot
the above Ordér as per its direcfions on 9-06-2016 in essence the
learned AAGP conceded that no appecl‘had been filed o5 yet
but one day was lefl fo do so and os such he requested time fo
seek instructions from the secretary inferor In respect of
compliance with the order.

The Order recorded Qs under,

"As an indulgence the matteris adjourned to 10.6.2016 1o
be taken up at 11:00 a.m. However, it Is clarifted that if the
order passed by this Court, as referred herein above, is not
complied in letter and spirlt, and no compiiance is
received, the Secrefary Minisiry of Interior, Government of
Pakistcn’ shall be in aftendonce, and shall explain as to
why proceedings for confempt of Court’s order may not be
Initiafed ‘against him for not complying the Court's order
passed In the instant matter.(boid added)

Copy of .this order be transmitted fo the Secretary Minlsiry
of Interipr, Govemment of Pakistan through fax whereas
copy m@y alka be provided cover-in-hand to the ieamed
Additional Attomey General for onward fransmission to
ensure compliance”.

1
6. As per Order sheef daled 10-06-16 i.e. the next day leamed
AAGP submitted that as per his instructions the name of the
pelitioner had 5o far not been deleted from the ECL, whereas the
alleged conieninors were making eftorts fo obtdin some interim
orders from the, Supreme Court of Pakistan against the Order of this
Court dated 02-06-2016.The-order wenf on as under ot Para 3.

3. Altention of ieamed Addifional Attomey Generai for
Pakislén was drawn fa the specific directions of a Division
Bench of this Court as contained in Paragrapahs-44 and 45
of the order dated 02.06.2016, as well as in the last order
passed by this Court on 09.06.2016 as referred to
hereinabove, whereby, as an induigence and on his
request. the matter was adjourned for today, whereas, it
was further observed that if the order passed by this Court,
as referred to hereinabove, Is not complied with in letter
-and spirit, and no compliance is received, the Secretary,
‘Ministry . of Interior, Government of Pakistan shall be in
ottendance and shall explain as to why proceedings for
contempt of Court's order may not be initiated against him
for not complying fhe Court's order passed in the instant
matter, in response fo which., Mr. Salman Talibuddin,
leamed Additional Attorney General for Pakistan requests
for a short adjournment to call he Secrelary, Ministry of
interior, Government of Pakistan to explain his position in
this regard.

4. It has been observed that Insplte of specific orders possed
by this Courtt In the instant Pefition (C.P.NO.D-776912015) on
07.03.2016 and the order of the Honourable Supreme Court
of Pakistan dated 13.04.201¢ passed in C.P.No.781 and 896
of 2016. as well as the order passed by this Court on the
Contemf:t of Court Application {CMA No.10280/2016)

" dated 02,06.2016, ihe alleged Confemnors have somehow
dellberalely altempted to flout the Courl's crders, which
are nelther complied with nor fhe alleged Contemnors
have the courtesy fo submit any expianation or fo appear
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In Courf‘ for such purpose, No comments have so far been
received regarding compliance of Court’s order as referred
to hereinabove by any of the alleged Contemnors,
Including Secretary, Minisiry of inferior, Government of
Pakistan, who was specificaliy directed fo either submil
compliance and in case of non-compilance, fo appear in
person {0 exptain his posiion.

5. In view of the above facis and circumsiances, we would
direct f‘he Secretary, Minlstry® of interior, Government of
Pakistiohi fo appear In person before this Courf on
14.06.2016, af 11.30 a.m and fo explain his position as to
why the orders of this Court as well as the order of the
Honourable Supreme Court of Pakistan as referred to
hereinabove have not so far been complied with. He shall
also explain as to why Contempf of Court proceedings
may not be Iniflated against him for defiance of Courl's
orders with impunity.

6. We may further observe thot if the neediul Is nof done
before the next date of hearing, this Court will consiralned
o prodeed agolnst Secrefary, Ministry of inferior,
Government of Pakistan and other alteged Confemnors, for
violatlon of the Court's orders and no further opporfunify in
this regard will be extended to the alleged Contemnors in
this regard. if the Secrefary, Ministrysof Inferior, Government
of Paklstan sholl not appear before fhis Courf on the next
date of hearing, and fhe Court's orders will remain non-
complled, Baliable Warrants wiil be issued against him for

i

his appearance in Court.(boid added)

A copy 6f this arder once again be communicated fo the
Secretary, Ministry of interigr. Govemment of Pakistan
through, Fax as well to ensure compliance™.

7.1 appears from the order sheets that pursuant fo the above
strongly worded caution conidined in order dated 10-6-2016 Mr.
Arit Ahmed Khan Secretary of interior Government ol Pakistan
appeared personally belore the Courl on 14-06-2016 at which fime
the Order dated 02-06-2016 had stil not been complied with but
apparently all; possible efforts were being made o obtaln @
restraining ordép from the Hon'ble Supreme Court in respect of
order dated 02-06-2016 and hence the order. could not be
complied with 5o far. The Order dafed 14-06-2016 in the presence
of Mr. Arf Ahmed Khan Secretary of interior Governmeni of
Pakistan continded as under:

usych explanation by the Secrefary. Ministry of Interior,
Governinent of Pakistan, Islamabad Is neither plausibie nor
acceplable for the reason that specific orders have also
been passed in fhe Instani matter with regard to fhe
compliance of the Courl's order whereas sufficient
opportunity hos been owarded io the alleged Confemnors
either fo, compiy with the Courl's order or to obfaln any
resfralnb\g order from the Honourabie Supreme Court of
Pokistan, however, It appears that neliher the order passed
by this'Court has been compiled with nor the alleged
Conleminors have been able fo obtain any restraining
order f:fcf'm the Honourable Supreme Court of Pakistan.
Keeping.in view the continuous defiance of Courl's order
by affegéd Confemnor present In Courl, we confronfed him
os to why show cause noflce may not be fssued for
deﬂanc1e_ of the Courl's order, in response fo ‘which the
secretary, Minisiry of interior, Governmeni of Pakisian
- requested that one day's fime may be granted so that final
effort may be made to obtain some restraining orders from
the Honourable Supreme Courl, falling which, ihe order
passed by this Court on 02.06.2016 will be complied In iis
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letfer and spirit by tomorrow and compllance report will be
furnished. )

Keeplng_'.ln view ithe request made by the Secretary,
Minlsfryjof Interior, Government of Pakistan, Isiomabad, os
an Indulgence and iast chance, we adjourn this matter for
tomorraw, le. 15.06.2016, to be taken up at 01:00 p.m,
However, It Is clarified that if the alleged Contemnors fall to
obtaln any orders from the Honaurabie Supreme Courl, the
order dafed 02.06.2016 passed by this Court shall be
complied with In letter ond spirlt and complionce report
shall be submitled by lomorrow, positively, falling which,
the alleged Contemnor(s} shall expose himselif/themselves
to Corftempi of Court proceedings, without any further
opportunity. Mr. Arlf Ahmed Khan, Secretory, Ministry of
interlor, Government of Pakistan shall be in atfendance,
tomorraw. (bold odded) )

N

8. On the nexf date as per dairy sheet dated 15-06-2015 in the
presence of Mr. Aiit Anmed Khan Secrefary of intericr Govemment
of Pakistan thé ieamed AAGP placed on the Courls record a
memorandum dated 15-06-2016 - deleting the name of the
petitioner from the ECL in compliance with order dated 02-06-2016
passed by this Courf. The order dated 15-06-2016 further observed
as under, i

“Mr. AEI{ Ahmed Khan, Secrelary, Minisiry of interior,
Government of Pakistan, presentsin Court verlfles such
positlon. and calegorically stales that pursuant fo the order
dafed 02.06.2016 passed by the learned Divislon Bench of
this Couil, the nagme of the Pefitioner has been deleted
from ECL and there Is no legal impediment for her fraveling
abroad, coples whereof have been suppfled to the ieamed
counsel for the petitloner.(bold added)

Since jhe order doted 02.06:2016 passed by the leamed
Division Bench of this Court on Contemp! Application
(CMA No.10280/20d6) has been duly compiied with,
though offer expiry of the time allowed for such purpose.
however, since the alleged Contemnors were making on
effort fq.,obfoin cppropriate orders from the Honourabie
Supreme Caurt of Pakiston pursuant to the order of this
Court ‘dated 02.06.2016 possed on fhe Contempl
- Application, therefore, we are persuaded not fo drow any
adverse inference in respect of delay which has been
caused- jn this regard. However, while disposing of the
matter, would direct the alieged Cantemnors fo be careful
In future while dealing with the Court matiers and o ensure
ihat the orders passed by the Courf shall always be
complied with In its letter and spirlt promptiy". {bold added)

9. It seemed thai the matter had finaly reached s logicai
conclusion. Hoy(iever it was not fo be the case.

10, Both portie's"opproached the Hon'ble Supreme Court against
order dated 02-06-2016.The pefitioners main contention was that
this Court shouid have proceeded against the Respondent for
contempt rather than showing judiciol restraint. On the other hand
ihe Respondents main contention was that the directions given in
order dated O?';,Oé—Zmé could not have been given in the said
petifion. The widow of Mr.Ajoz Mahmood who had been
murdered which had lead to ihe filing of FIR 550/15 clso applied 1o
be a party fo the proceedings before the Hon'ble Supreme Court
and the pefitioner filed this pefition against the 3rd memo,
mentioned earlier which again placed her name on the ECL on
15-06-2016 for ditferent reasons the some doy os fthe second
memo placing‘the pefitioners name on the ECL had been deleted
on the orders of this Court.
74
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‘11. By Order dated 30-06-2016 the Hon'ble Supreme Court- In
dealing with dll: the above applicafions/appeails (Cr.A 302/2016,
Cr.MA No.! 154{%(“6 in Cr.A No 283/2016 and Cr.A 283/2016} whilst
recognizing that' these applications/appedls raised issues which
needed consideration at Para 11 of lts order observed as under:

Para 11:  Sardar Muhammoad Lofif Khan Khosa, jeamed
Sr.ASC hgos also raised a grievance that pursuant to the
eariier order of this Court, the proceedings in Constitutional
Pefition: No.D-7769 of 2015 in the learned High Court of
sindh has been adjourned in the absence of any direction
by this Court. Na order staying such praceedings direchy ar
‘indirectly. has been passed by this- Court. There is
apparently a subsequent cause of action in favour of the
Responden! i.e. Ms.Ayyan Ali whose name yel again
placed.on the ECL vide memorangum dated 15.06.2016,
which even took place after the Order of the leamed High
Courf of ,?indh. We expect thot the leamed High Court of
Sindh shall proceed with the Constitutional Peliion No.7769
of 2015: expediflousiy and decide the matter, if possibie,
within tro weeks. The Interlm order passed on the previous

. dofe of‘hearing shall confinue, which at best only impacis
the Conlempt of Court proceedings before the learned
High Court of Sindh.(bcid added)

To comgz Op immediotely after the summer vacations™.

|
12. The instant pefitionhad been proceeding before ihis Court but since G

special bench had béen tormed it could not hear the case on d dally
basis- despite its best, endeavors keeping in view that the petitioners
counsel also had to come from Lahore and was proceeding in @ cautious
manner especially as jt had baen suggested by Leamed AAGP that the
case may be decided by the Supreme Court since as per order dated 30-
06-2016 this matter was meant to come up atter summer vacations.

13. 1t there were any ‘qmbiguities in this respect fhis was cleared up by
order of the Hon'ble Supreme Court dated 21-09-2016 in this case where it
was held as under: ‘ -

“Lecrnqc}l} sr. ASC for Respondent No.l has drawn our
ahenticn to he order dafed 30.06.2016 ta show that a clear
observalion was made by this Court that pending
Constititional Petition No.3708/2016 (mistakenly meniioned
in the crder as Constitutional Petifion No. 776972016} shall
be disposed of expeditiously, within two weeks. He submilts
that arguments on behalf of Respandent No.} (Ms. Ayyan
All) have already been co'ncluded while learned State
counsel has alsc partly made his submissions. However, the
matter is still pending petore he High Court of Sindh and

now ﬁxep on 03.10.201 8.

Keeplné' in view the splrit ot our earlier order daied
30.06.2016, we expect inat on 03.10.2016 the mater wilt be
finaliy heard and concluded betore the High Court ot Sindh
and 1l wiil be disposed of In accordance with tow."[boid

added)

Nt

XXXXXX End of History XXXXXX

4

After setting out the above history/chronology o_f events in
order ta place the current petition in context 1 now come to
determining the same .which we reserved on 03-10-2016 in
accordance with the: Hon’ble Supreme Courts Order as
mentioned above after hearing the parties.
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1.  Turning to the qlfé's}tion of territorial jurisdiction. We must
not lose sight of the fact ;that it is the third memo which is under
challenge which is the ﬁlécement of the name of the petitioner on
the ECL for the thircf : time. This petition does not concern
contempt, which proce’;éc.iings are pending before the Hon'ble
Supreme Court, so at% the outset I would observe that the
authorities relied on by Ehe petitioner are of little aséistanc_e in this

matter.

2. "~ We have already found in the Judgment referred to above
that this Court does;  have territorial' jurisdiction in cases
concerning the ECL where the memo is issued from the Ministry of
Interior "in Islamabad :and takes effect in Karachi for which
eclaborate reasons with reference to the relevant law was cited in
the Judgment dated 07-03-2016 dealing with the first memo which
discussion on territorial’ jurisdiction in large part is set out below

using the paragraph numbers as used in the Judgment for ease of

reference: L - .
29.  Further case law flowed under the bridge but in the case of LPG
Association of Pakistan V Federation of Pakistan (CLD 2009 1498)
after considcring and sxhaustively analyzing nearly all the relevant case
law on territorial jurisdiction (both Suprerrze Court and High Court) and
including Sandalbar (:Si;pra), Al Tblagh (Supra), Trading Corporation of
Pakistan (Supra) and Flying Kraft Paper Mills (Pvt.) Limited (supra) the
following ratio was dégipced from the authorities in relation fo territorial

jurisdiction at P.1514
wl
“§.  From the judgments cited at the Bar on bath the sides, the
portions whereof have been extensively reproduced, the following
ratio is deducib’_lg:--

(A) The Federal Government or any body politic or a
corporation or a statutory authority having exclusive
residence or location at Islamabad with no office al any
other place in any of the Provinces, shall still be deemed to

functiofl all over the country.
- ® U suchiGovernment, body or authority passes auy order

or initiates an action at Isiamabad, but it affects the
“aggrieved party” at the'place ather then the Federal

29
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v

capital, such party shall have a cause of action to agitate
about his grievance within the territorial jurisdiction of
the High:Court in which said order/action has affected
him. (bold added)

(C)  This shall be moreso in the cases where a party is aggrieved
by 2 legislative instrument (including any rules, etc.) on the
ground .of it being ultra vires, because the cause to sue
against that law shall accrue fo a person at the place
‘where his rights have been affected. For example, if a law
is challenged on the ground that it is confiscatory in nature,
violative of the fundamental rights to property; profession,
association etc. and any curb has been placed upon such a
right by a law enforced at Islamabad, besides there, it can
also be challenged within the jurisdiction of the High
Court, wl}ere the right is likely to be affected.

In thisjicontext, illustrations can be given, that if some
duty/tax “has been imposed upon the withdrawal of the
amounts by the account holders from their bank account
and the. aggrieved party is "maintaining the account at
Lahore, though the Act/law has been passed at Islamabad,
yet his’ tight being affected where he maintained the
account (Lahore), he also can competently initiate a writ
petition in Lahore besides Islamabad; this shall also be true

for the violation of any right to profession, if being

1

conducted by a person at Lahore, obviously in the situation,
he shall have a right to seek the enforcement of his right in
any of t;h'e two High Courts.

(D)  On account of the above, both the Islamabad and Lahore
High Courts shall have the concurrent jurisdiction in certain
matters.and it shall not be Jegally sound or valid to hold
that as the Federal Government etc. resides in Islamabad,
and opérates from there; the assailed order/action has also
emanated from Islamabad, therefore, it is only the Capital
High Court which shall possess the jurisdiction. The

.

dominant purposc in such 2 situation shall he
irrelevant, rather on account of the rule of choice, @he
‘plaintiff/petitioner shall have the right to choose the
forum of his convenience.” gbold added)

23, Thus, it would seem that the old Sandalbar (Supra) test of
dominant purp;se has now finally been superseded by the “take
affect” test. Na;j:riiely i a Government, body or authority passes any
order or initiéfés an action at Islamabad, but it affects the
“aggrieved paﬁ_):(," at the place other then the Federal capital, such
party shall ha:ife a cause of action to agitate about his grievance
within the terz_l‘itorial jurisdiction of the High Court in which
said ordejrlacti(;n has affected bim.
' L

24, The ab‘o}ve reasoning and ratio in the LPG case was
followed in thé' case of Pervez Musharaff V Pakistan (PLD 2014

Kar 389) which was specifically addressing the question of a

: 7
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person’s name being placed on the ECL which in addition at P.424

stated as under; :

37.  Now we would like o take the issue of territorial
' jurisdiction, Learned Attorney General argued that
this court lacks territorial jurisdiction. At present
the petitioner is residing at Karachi though
temporarily but it is also a fact that if he wants
exit from Karachi, he would not be allowed to
.move due to his name on E.C.L. The respondents
No.3 and 4 are the Director and Additional Director
F.LA. (immigration) posted at Karachi. It is also a
matter of record that it is not the first time or the
first case which this court or we are entertaining
on the question of E.C.L. but this court in
number of cases not only entertained the
Petitions but also passed order for the removal of
the name from E.C.L. In this case also, the
orders were passed by the Ministry of Interlor at.
I5lamabad like other cases but since it is a matter
b"f liberty of a person and infringement of his
fundamental right, no austere or rigid view can
be taken as to the territorial jurisdiction of this
court, Clause (a) of Sub-Atticle (1) of Article 199
bf the Constitution lucidly envisages that on the
application of any aggrieved party, the High Court
F"létly direct a person performing within the territorial
jurisdiction of the Court, functions in connection
with the affairs of the Federation, a province or a
{ocal authority, to refiain from doing anything he is
+ hiot permitted by law to do, or {0 do anything he is
fequired by law to do. The High Court can also
declare that any act done or proceeding taken within
ihe territorial jurisdiction of the Court by a person
performing functions in connection with the affairs
of the Federation, a Province or a local authority has
been done or taken without lawful authority and is
of no legal effect. If a stringent or inflexible view
is ‘taken on the question of E.C.L. that only the
High Court at Islamabad is compefent to take
cognizanee, then it would mean that no other
High Court in the country can taken up any
issue against the Federation on the plea that
federation is located at Islamabad. It is not the
case that order passedl under the Exit from
Pakistan (Control) Ordinance, 1981 does not
apply in the Province of Sindh or this is not the
chse that if the petitioner wants exit from the
territorial jurisdiction of this court, he would not
be stopped.” (bold added)

25. 1t then Epnsidemd the Sandalbar case (Supra) and found
as under at P.426.

e
«39, The learned Attorney General quoted the case of
Sandalbar_Enterprises (Pvt.) Led. which was referred to by
the hon'ble Supreme Court in the case of Khurram
Shahzadl,: (unreported  case). In the case of Sandalbar
Enterprises, _hon’ble Supreme Court had observed that
against ithe assessment order passed at Karachi, petitions

3
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are filed at Peshawar or Lahore or Rawalpindi or Multan by
adding 2 ground for impugning a notification under which
particulhr levy is imposed and this practice was deprecated.
It was held that the court has to see what is the. dominant
object of filing the writ petition and in the Sandalbar case
the dominant object was not to pay regulatory duty
assessed at Karachi so leave was refused. Even in the case
of Sanc?albar guiding principle was to see the dominant
object. In the case in hand, the dominant object is not to
challenge any levy or the assessment order passed against
the petitioner but the dominant object is to get free from the
clutches of E.C.L. and naturally if the petitioner wants to
exit from the territorial jurisdiction of this court he will not
be allowed until his name is removed from E.CL. Due to
petitioner’s abode at Karachi, the partial cause of
action is also accrued at Karachi yhere the respondents
Nos.3 ‘and 4 are performing their duties while
Federation of Pakistan is performing its functions all
over Pikistan, hence the High Courts at Karachi and
Islamabad hoth have concurrent jurisdiction in this
matter. The objection of the learned Attorney General
to the territorial jurisdiction of this court is
miscon‘g:_eived.” (bold addcdy

&

26. Tt wou;l;d therefore seem that the test for territorial
jurisdiction has now been established as the “take affect” test. In
this case the P;e_fitioner has a permanent residence in Karachi and
would like toileave Pakistan via the Quaid-Azam International
Airport at Karé&;hi which is the most convenient for her being the
closest airport to her residence. If she attempts to leave Pakistan
via the Quaid ié:-Azam Intérnational Airport Karachi however she
will not be abléa‘to leave as her name has been placed on the ECL
and the effect E)f the ECL Memorandum will take affect on her at
Karachi at théjQuaid-e-Azam International Airport Karachi in

addition to any other airport in Pakistan.

27, In consf_dering this aspect of 'territorial jurisdiction we must
also take intd wecount the concept of access to justice which is
enshrined in our law and A.4 of the Constitution. Access to Justice
means exactly what it says. Not only must a person have access t0
inexpensive affférdable justice but also access to justice at their
doorstep. If a ﬁérson resides in Karachi is it fair on that person to
have to travel :all the way to Islamabad in order to challenge an
order aga'msf : them considering the cost (travel and
accommodatiogl) time and inconvenience (perhaps necessitating
days off work ‘or needing someong 10 look after young children)
which that would cause when they can hdve access t0 justice closer
to home where!;flﬁe order which they are subject 0 takes effect? We

do not think .it would be fair. As enumerated in numerous
j

v
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-
Judgments of the Hon’ble Supreme Court access to Justice isalsoa
key component to the rule of law and the effective and good
administration of Justice in contributing to inexpensive justice at

the doorstep and.enhancing due process of the law.

28.The superioij Judiciary has in fact gone out of its way to ensure
access to justice for its citizens. For instance, in the case of
Muhammed  Ismail V Superintendent  District  Jail
Sheilchupura {2007 CLC 128) i was observed as under at P.131

“6. Family Courts Act, 1964 has created a special
procedure for decision of family matters and C.P.C. and
Evidence ‘Act are not applicable to a case before the Family
Court for the reasons that the Family Courts are given
inquisition jurisdiction through special procedure provided
under tlie Act for regulating family matters. The reason for
exclusion of the provision of C.P.C. and Evidence Act is
that thc spouse may have easy access to justice. The
Family jCourts are special Tribunals which regulates and
supervi§9 the rights of the parties under the provisions of
the Family Courts Act. Reliance is placed on the cases of
Muhamniad Azam v. Muhammad “lqbal PLD 1984 SC 95
and Malik Khizar Hayat Khan Tiwana and another V.
Zainab Bégum and others PLD 1967 SC 402.” (bold added)

29. Therefore (“%ﬁ!the current law on territorial jurisdiction which is
based upon where the order “takes”affect” test, the principle of
access 10 justié:;éi and the fact that this Court regularly hears and
decides cases relating to the names of citizens being placed on the
ECL with such ‘orders emanating from the Ministry of Interior
based at Islamébad (without any challenge being made to the
jurisdiction off.lns Court in such cases) we hold that this Court
does have ten:itérial jurisdiction to hear this petition which is

maintainable”. | l

3. It may be recalled:;_tLhat in the case of ngeral (Rtd) Pervaiz
Musharraf V Pakistan éhrough Secretary of Interior (PLD 2014
Sindh 389) that at theﬁilme when the case was decided in the
Sil:ldh High Court case;s,‘v, amongst others, were already pending
against General (Rtd) Musharaff befor; the ATC Court Quetta
based on-an FIR, an A’I_‘(;Z'_‘._Court in Islamabad based on an FIR and
pefore the Special Courtglivxél Islamabad which was trying him under

Article 6 of the Constitution and it was held by this Court that the
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take effect test was applicable and the mateer could be heard, and
»

was decided, by the Sindh High Court through its Order dated 12-

06-2014.

i

4. That order by the ‘Sindh High Court was not interfered with
by a 5 member Bench of the Hon'ble Supreme Court on appeal in
Civil Appeal No.870/20 L4 in the unreported case of Federation of
Pakistan through Ministry of Interior v Getlxeral (Rtd) Pervez

Musharaf dated 16-03-2016 in terms of territorial jurisdiction.

L

5. + 1 am further fortiﬁed by our finding in the Judgment on
territorial jurisdiction in terms of the "take effect test by a
Judgment of the Lahore High Court in the case of Inam Akther'V
Federation of Pakistan WP38431/2015 (unreported dated) 22-
01-2016 where at the ixliiﬁal stages of an inquiry initiated by NAB
Sindh against the petitidner, who had got his name placed on the

ECL by the Ministry of Interior, despite the objections by NAB on

¢

the question of territoriél jurisdicfion of the Lahore High Court to
hear the case as the inquiry was initiated and*being conducted by
NAB Karachi within thf;iterritorial jurisdiction of the Sindh High
Court, the Lahore High édurt held that it had jurisdiction to hear

the case {and removed the name of the petitioner from the ECL]‘in

&

the following terms desfiife the NAB not even being impleaded

as a party:

4. On the other hand, learned Deputy Attorney
General assisted by learned Special Prosecutor, NAB
submits that this Court has no jurisdiction to deal
with the matter, that NAB inquiry is pending against
the petitioner but it has not been made party and if
NAB has beén made party, the case should have been
put before the Division Bench rather than before the
Single Bench; that there is every apprehension that if
the name of the petitioner is remgved from the ECL, he
will flee from the country and will not come back as
there are allegations of embezzlement of billions of
rupees against him......

14
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5. Arguments heard. Record perused.

6. So far ag, territorial jurisdiction of this Court: is
concerned the petitioner is admittedly resident
of Lahore. As per contention of learned counsel
for the petitioner, the i:etitioner is a
businessman and he was going abroad in
connection with his business activities when he
was not allowed to travel and was
communicated that his name exists on ECL vide
impugned order dated 25,11.2015. The fact that
the petitioner was stopped, apprehended and
disallowed to travel abroad at Lahore Airport has
not been: denied by the respondents. It is settled
law that, where the cause of action accrues to a
person, he may invoke jurisdiction of the court
situated in that area. Furthermore, the
impugneﬂ order has been passed by
F.L.A./ Ministry of Interior which is a Federation
Department / Ministry, therefore, the petitioner
had every right to invoke jurisdiction of any of
the High Courts. In the circumstances, I am of
the considered view that this Court has ample
jurisdiction to deal with the matter.

8. The Constitution of {slamic Republic of Pakistan
guarantees freedom of each and every citizen to move
freely insidg and go outside Pakistan and to do
business of his choice. The case against the petitioner
is yet at mqulry stage where there are mere

allegations. So far neither any 1nvest1gat1on has
initiated nor; any concrete evidence is available against
him nor the case of the petitioner is in any court of law

for ~adjudication of allegations against him. The

allegations against the petjtioner at this juncture

appear td be pased on suspicions as no material
evidence is available against him as is clear {rom the

report and parawise comments filed by the

respondents} .In my considered view, the freedom of

35



the citizen of travel abroad can only be restricted if
anything against the law stands proved against
him requirfng such restriction. But in this case,
there are enly allegations against the petitioner
and mere ihquiry is being conducted by the NAB
authorities 9se far. Neither investigation nor trial
stage has yet reached. Therefore, the freedom of
the petitioner to travel abroad cannot be curtailed

. by placing his name on the ECL as it would
tantamount to abridge his fundamental right to
travel abroad or restrict his right of free movement
guaranteed by the Constitution of Islamic Republic
of Pakistan 1973. In this regard, I am fortified by
the dictums laid down by the Hon’bhle Supreme
Court of Pakxstan in case reported as Messers
United Bank. Limited v. Federation of Pakistan and
others {2014 SCM R 856).

9. It has been contended by the respondents
that there is inmquiry pending against the
petitioner, therefore, if his ‘name is removed
from the ECL, he will run away and will never
come back. They in this regard have referred

* jetter No.3-2{I){15}/K/NAB/Dy. Dir (ECL) dated
29,10.2015. The said order reads that inquiry.is
being ::onducted against officers/officials of
Information and  Archives Departments,
Government of Sindh and others. The petitioner
is not an. officer/official of any of departments
of government of Sindh but a business involved
in advertising business though his name exists
in said letter at Serial No.2. Admittedly, there
are only inquiry proceedings continuing against
the petitioner and others. As stated above, the
frecdom of a citizen cannot be curtailed merely
on the basis of suspicion or any inquiry which
ultimately may end with or without any result
against ljixn.(bold added)

&

6. NAB applied for 1eave to appeal the aloresaid Judgment of

the Lahore High Court before the Hon’ble Supreme Court in the
" W
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case of Nationmal Accoi%x"xfxtability Bureau V Inam Akbar (Civil
Petition 487 of 2016} (uri1l‘eported dated 06-10-2016). At the time of
the appeal NAB submitted that it was on the verge of filing a
reference against the respondent before t!rle Accountability Court
Karachi in Sindh in a Iénéga corruption case and feared that the
respondent would abscond if his name was not put back on the
ECL. The Hon'ble Supre}ne Court denied NAB leave to appeal and
upheld the Judgment on the Lahore High Court not withstanding
that the in_vestigation t;eing carried out in Karach‘i was almost
complete and the NAB S;ndh Were on the verge of filing a reference
before the Sindh High Court. Thus, in effect .it was found that
the Lahore High Court;.on the take effect test had territorial
jurisdiction to hear a :iiiattér which was before NAB Sindh in
Karachi. ‘ |

7. In my view since éhe filing of an FIR and the opening on an
inquiry by NAB under tﬁe NAé have some similarities as in effect
they both get the ball ro]iing in a criminal case and may or may not
lead to the case going to‘trial depending on the evidence collected

they should be given the same treatment vis a vis territorial

jurisdiction.

.
8. In any event as the Memorandum placing the petitioner’s
name of the ECL has been issued by the Ministry of Interior the

-

matter is a Federal issue'and 1 remain of the view as found in the

_ v
Judgment that the atalce effect” test will apply and in the instant
case as discussed above ‘the third memo wil] take effect/have effect
at the Jinnah Internatidtial airport Karachi and thus I find this

petition maintainable in terms of territorial jurisdiction and

can be taken up by this Court notwithstanding the fact that

Y

a. ...
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the Islamabad High Court and the Lahore High Court may

also have concurrent jt;_r‘éjisdiction.
9. Learned AAGP al%so contended that the petition was not
maintainable as it had not been signed by the petitioner rather by
an advocate instructed. by her on her behalf and as such it
warranted dismissal on thls count alone. In this respect he placed
reliance on the Indian case of Smt.Savitramma V Cicil Naronha
(1089 MLD 1133 Supreme Court of India).Aslis well known the
Indian cases are only of’ .‘fnersuasive authority and not binding on
us. He did not produce é,ny pakistani authority on this point. Even
in the Indian case, Wihich concerned a contempt petition ¢as

1

opposed to a Constitutidﬁ_éll pétition, it was held that although the
| ‘

petition was rejected th;, defect was in cffect curable by the

petitioners filing their own affidavits.
10y

10. The question therefore emerges whether in our constitutional
jurisdiction, bearing in mind the history of this case as alluded to
above, we are bound to qej_ect the petition becausc the affidavit had
not been filed by the petitioner when in fact that petitioner, who is
based in Karachi could yery casily cure the defect within days. In
my.view this would only serve to further delay the matter especially
keeping in view the Hon’ble Supreme Co.urts Order to decide the
matter expeditiously on 03-10-2016. Furthermore, I view this
defect as a technicality and the law has always preferred a matter
not to be defeated by te‘cllfmicalities but decided on merits. 1 have
also kept in view the ét:éhronology of events which have beén
metered out to the petitiéger as narrated earlier in this order in her
attempts to leave the Cc;ﬁntry and travel abroad in order to carry
.

out her profession, her constitutional rights guaranteed by the

Constitution in this respéct and the requirement that we must do
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complete justice in our tonstitutional jurisdiction where often the

might of the State is pitted against the individual. In such situation
i

is the Court supposed ta close its eyes and'ears‘to this matter and
wash its hands of the matter as opposed to doing complete justice
under its discretionary constitutional jurisdiction? Neither do I
think so nor do I consider that the citizens of the State would
expect us to do so. As it'is we are under Qath to prbtcct the rights
of the citizens as guarhnteed under the Constitution. We also
cannot ignore the mglaﬁde which was found against t‘he

respondent towards the pctitioner in the Order which amongst

other reasons lead to us striking down the second memo by the

~ Order (and directing that the name of the petitioner should not again

be put on the ECL without' the permission of this Court so as to avoid
. .
any further malafide conduct on the part of the respondent which

.
te

dire?tion was completely ignored by the respondent despite him
having full knowledge of .i:t) and as it would appear once again the
potential malafide cOndp\:;ié:t on behalf of both the respondent and
the Government of Puniaf: in res;;ect of the third memo which 1
shall turn to shortly m this order. As such for the reasons

i
mentioned above I hold this petition to be maintainable on

this score as well.

11.. Turning to the thiizd memo. It would be ipstructive to set out

By
the same which is reproduced as under:

L

(Computer # 16090)

*  GOVERNMENT OF PAKISTAN

MINISTRY OF INTERIOR
I3 LJ P
No.12/208/9015 ECL 1slamabad the 15t June 2016.
Subject: Placement of Name on Exit-Control List.

In pursuance of order dated '17.05.2016 of Lahore High Court
Rawalpindi Bench in the Writ Petition No.1398/2016 and
recommendation of Home Department Government of Punjab
Letter No.(PS/SS/HOME) 01.07.2016 dated 08.06.2016 regarding
Miss. Ayaan Al nominated in FIR NO.550/2015 registered of
Police Station Waris Khan Rawalpindi, it has been decided to
place the name of Miss Ayaan Ali daughter of Muhammad Hafeez
CNI No0.35201:94219526 Passport No.AA1109523 R/o. Flat

20
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No.804 Creek Vista DHA Phase VIII Karachi on Exit Control List
ECL U/s 2 of Exit from Pakistan (Control) Ordinance 1981,
2-All concerned -are requested to take immediate action in the

matter.
. aQalandar Khan
i (Section Officer ECL)
5 el.9201535

Federal Investigation Agency (HQ)
Director General I&AAHS
Islamabad.

. DTA. Gen. Immigration & Passport
Director General Islamabad.
Federal Investigation Agency (HQ) ¢
Project Director/PISCES
Islamabad.

Federation Investigation Agency (HQ)
Assistant DirecTor/PISCES
Islamabad. 1 |
Copy forwarddd for information to above mentioned persons.
Under notifieg review mechanism any person aggrieved by
this order may file a representation within fifteen days after
reoeipt of this order to the Federal Government for a review
of the order setting out In the representation the ground on
which he seeks the review. (bald added)

i i

i

12. In considering the_ithird memo it needs to. be dispelled that

this mer_nb was issued iﬁ;pursuance of order dated 17.05.2016 of
is .
Lahore High Court Rawalpindi Bench in the Writ Petition

No.1398/2016. This ordér does NOT order the placement of the

I
petitioners name on the ECL.

[
!
[

i
b

13. What is of greai.ll‘:‘er significance, in my view, is the
recommendation of Ho:;me Department Government of Punjab
Letter No.(PS /SS/HOME%];;OI.O7.2016 dated 08.06.2016 regarding
Miss. Ayaan Al nominié.ted in FIR NO.550/2015 registered at

Police Station Waris thﬁ Rawalpindi which would appear to be

the real reason for placinfg the name of the petitioner on the ECL.

17¢
MR

14. The question that arises is whether it is the usual practice of

the. Government of Punjab to request the placement of a person on

the ECL because they are nominated in a murder case? Have all

persons nominated in that FIR or suspects in that FIR been placed

on the ECL?
w?
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15. 1 have not camclpl out an empirical apalysis but in my
considered and most hu‘:mble view the answer is extremely likely to
be, “no the Government of Punjab does not place all persons
norr;inated in a murder ég'ase on the ECL”. In fact it is trite law that

} v

the nomination of a pefs‘;on in an FIR does not justify placing their
name on the ECL as v%ras found in the case of Wajid Shamas-ul
Hassan V Federation of Pakistan (PLD 1997 Lahare P.617) and was
referred to in the Judément. So what makes the case of the
petitioner so special? It should not be forgotten that when a person
who was being tried fér violating Article 6 of the Cons‘ututmn
sought to leave the C‘ountry, despite his trial almost bemg
concluded, the M1mstry of Interior 1mmcd1ate;y took his name off
the ECL so that he could and did, leave Pakistan. Such actions
wotild hardly seem to mcet the requirements of A.4 and A.25 of the
Constitution when cox;npared with the case of the petitioner who
has been accused of a 1eg‘sser offense and who it would appear from
the history of this case A;;tlhe respondent is bent on keeping on the
ECL at all costs. Such c.pfnduct i;l my view by the respondent may
prima facie be deemed tg;l;oe discriminatory vis-a-vis the peﬁﬁoﬁér
and tends to suggest a:% pick and choose policy. ln my view the

placing of names on the ECL falls within the purview of A.4 and 25
of the Constitution in alia cases and if these Articles are not apphed
equally to all citizens 1r; la].l cases across the board regardless of
status the perception méy arise in the mind of the people that not
all people are equal befoir";a' the law whick in my view would tend to

-
erode the public’s confidence in the administration of justice and

the rule of law.

16. 1 would at this juﬁcfure like to add that nothing mentioned

in this order shall have-any pbearing on the FIR 550 dated 02-06-

0015/investigation/ chalia‘n or trial which the petitioner has been
H : V
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belatedly involved in which shall all be carried out fairly on merits

and be based upon the evidence collected.

¢

17. So what of the m‘:urder case itself? Ms Ayyan Ali was not
nominated in the origir{al FIR 550 which was lodged on 02-06-
1015 which was fled by the brother of the murdered Aijaz
Mehmood (whilst the petitioner was confined in jaii)_and concerned
two men on motor bikes carrying out the attack. The petitioner’s
name was not mentioned in the FIR and it only arose about a year
later once she had been released from p1;ison and her freedom of
movement was restared. It also seems that the victim had little to
da with the petitioner’s :s‘i';mggling case so there does hot seem to

3l
be a link between them: especially as the victim was killed whilst

the petitioner was in jail.l “

18. It is however significant that the Government of Punjab’s
letter which was reliedi upon was dated 08-06-2016 which
conveniently/suspiciously (bearing in mind th& history of this case)
came 6 days after the Order of this Court déted 02-06-2016
striking down the second mema which order was not complied
with. It appears that the letter was dated.(time of arrival unknown)
around the same tlme that the period of the Order dated 02-06-
2016 suspension had expired and thus had to be complied with i.e.

the petitioncrs name hadtito be removed fforn the ECL enabling her

to travel abroad if she soi i:lesired.
].

10. As the diary - sheets ‘mentioned  earlier in the
history/chronology of this saga show it is quite apparent that the
respondent only complied with the order to ;emove the petitidners
name from the ECL for:the second time when he was absolutely

ptessed by this Court te, do so and had been called in person to

explain his conduct jn not complying with this Courts orders and

42
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was on the verge of haviﬁg contempt of court proceedings initiated

against him by this Cour}ﬁ.

F'y

20. The respondent however, finally relented and removed the
name of the petitioner from the ECL pursuant to the second memo

on 15-06-2016 and the dourt recoxjded in its order as under:

“Mr. Arif Ahmed Khan, Secretary, Ministry of Interior,
Government of Pakistan, present in Court verifies such
position and categorically states that pursuant to the
order dated 02.06.2016 passed by the learned Division
Bench of this Court, the name of the Petitioner has been
deleted from ECL and there is no legal impediment Jor
her traveling abroad, copies whereof have been supplied
to the learned counsel for the petitioner.(bold and italics
added)

e

21. [t is therefore, in{,r.ny view, based on the above statement
quite incredible that on 'tfhe very same d'ay the third memo was
issued placing the name. of the petitioner again on the ECL for a
separate mnatter which hétd clearly been under discussion with the
Ministry of Interior and:. the Government of Punjab since 08-06-
2016 and must have bé_cv; within the knowledge of the secretary
Ministry of Interior (res;;c;;ldent) and was not mentioned by him :to
the Court. Furthermare, in my view, based on the diary sheets
earlier reproduced in thé .fliStOI'Y/ chronology of this order, the only
rcasonable inference that can be drawn from the respondents
conduct is that he del{bérately delayed implementing the order
dated 02-06-2016 of thlS Court to remove the name of ti'le
petitioner from the * ECL until the 'third memo had been
maneuvered and was ééédy to be issued. His conduct in this
respect is apparent frorﬁ ;the order sheets above. Needless to say
the respondent made no mention of the third memo to the Court

on 15-06-2016 the day' it was issued and did not inform the

petitioner about the third memo or provide her with a copy of it.

v
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22. In my view once égain as was found in order dated 02-06-
2016 the respondent has acted in a malafide and bias manner in
placing the petitioner on; the ECL by virtue of the third memo with
the aim and objective of willfully and deliberately again defeating
the orders of this Courﬁ; which had the effect of undermining the
judicial system of the étate. The law on malafide and bias has
alrer;ldy been set out in the order dated 02-06-2016 which along
with Judgment dated 07;‘-03-2016 can be read as part and parcel of
this order and clearly show the continuing malafide conduct'!of
the respondent towards the petitioner.

23. The reason why this Court had directed in its order
dated 02-06-2016 that the name of the petitioner shall not
again be placed on the ECL without the prior approvai of this
Court was not done for’ fhe sake of it. The direction was passéd
because having heard the two earlier petitions we wore of the
view that on account of malafide and/or bias the petitioner’s
name may again be plint;ed on t;:te ECL’ in order to defeat the
orders of this Court and vioiate her fundamental rights as
guaranteed under the Constitution. Hence we wanted to
satisfy ourself that tile name of the petitioner was beixulg
placed on the ECL for gona fide reasons bearing in mind the

past conduct of the resvp-ondent.

24. Para 33 of the Qrder is reproduced, below for ease -of

reference: 5

33. On account of the malafide conduct of respondent
No.l and 6 the petitioner finds herself in the position
of a person whom an FIR ‘is registered against and is
arrested and jailed and as sdon as he is bailed out of
jail in respect on-that FIR a new FIR is immediately
registered against him and he is arrested and returned
to jail with such practice continuing in a vicious circle.
In the example cited above the malafide objective is to
keep the accused in jail at all costs while in the instant
case the malafide objective is to keep the petitioner

4
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R from 1eavin§-.-’Pakistan at all costs. Such practices
undermine jthe public’s confidence in both State
institutions and its functionaries and the judiclary
and are clearly an abuse of the process of iaw and
are to be stamped out by the Courts.(bold added)

25. However  despite bemg well aware of this categorical and
specific direction not ta again place the name of the petitioner on
the ECL without the prior permission of this Court the respondent
again quite incredibly on the very same day as taking the name of
the petitioner off the ECL and stating before the Court that there
is no legal impedimen? for her traveling al;road put her name
back on the ECL by theithird memo. Hence once again the orders
of this court were deliberately and intentionally frustrated which is
what we found in this &([igurts order dated 02-06-2016 in respect
placing the name of th::petitioner on the ECL by virtue of the
sccond memo after this“‘Court_had struck down the first memo.

o
Thus, our concerns were proved correct.

26. In fact the ma]aﬁacj. and bias conduct of the respondent in
this petition 1s almost a\;,lfepeat o; that in- the order dated 02-06-
2016 which we tried to safe guard agains:c but failed as the
respondent was it appears in no mood to comply with our
directions and seems to:have placed his obedience to others over
thﬁt of orders of this CSurt and his duty as a public servant to
safeguard the public agéilnst any attempzed abuse of authority by

the executive.
i ot

27. It seems to me al: national tragedy that the respondent -is
expending so much time and energy in keeping the petitioners
name on the ECL when é:gch time could have been better and more
productively spent or ensuring that the civilian aspects of the
National Action Plan are implemented which time and energy could

have also been more productively spent in devising polices and

v/
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strategies to better con§bat the militants and terrorists who are

plaguing the citizens of this Country and threatening to destabilize
. [ 3
the State. It seems that";his responsibility has been left largely -to

the brave and patriotic sgldiers of this country.

28. Despite the respondent being a very. senior -and experienced
civil servant at this juncfture I would most humbly like to take this
opportunity to remind h:m, and indeed all Governments servants,
of the words of wisdorr;"given by the founder of our nation the

Quaid-e-Azam Muhammad Ali Jinnah in his address to civil
b,
officers in Peshawar in April 1948 since his conduct in this ECL

e
saga with the petitioner 'does not appear to be serving the public’s

interest but rather that of others. The address‘is set out below for

nu\
et

ease of reference.

“The reason why I am meeting you is that I wanted to say a few
words to you who are occupying very important positions in the
administration: of this province. The first thing that | want to tell
you is that you should never be influenced by any political
pressure, by any political party or any individual politician. If you
want to raise the prestige and greatness of Pakistan you must not
fall victim to any pressurc but do your duty ae eervants of the
people and® the state, fearleesly and  honestly.
L

The services are the backbone of the state. Governments are
formed. Goverriments are defeated. Prime Minlsters come and
go, ministers come and go, but you stay on. Therefore, there
is a very great-responslbﬂlty placed on your shoulders. You
should have r{c hand in supporting this political party or that
political party,/this political leader or that political leader. This is
not ’ your business.

Whichever government is formed according to the constitution,
and who ever: happens to be the prime minister or minister,
coming into power in the ordinary course, your duty is only to
serve that government loyally and morally but, at the same
tlme, fearles§ly, maintainlug your high reputation, yonr
prestige, your; honour and the integrity of your service. If you
start with that determimation, you will make a great
contribution :to the -building up of Pakietan of our
conceptions and our dream-a glorious state and ome of the
greatest , nations *in the world,

L
While impressing this upon you, | wish also to take the
opportunity of impressing upon our leaders and politicians in the
same way, that if they ever try to interfere with you and bring
political pressure to bear upon you, which leads to nothing but
corruption, bribery and nepotism-which is a horrible disease and
for which not only your province but gthers too aré suffering-if
they try to interfere with you in this way, | say they are fioing
nothing . but disservice to Pakistan.

[ hope that each of you will understand his own sphere of duty

46



§I~1' [y
and responsibility and act with others harmeniously in complete
cooperation, keeping in mind that each has to do his duty within
the sphere to which he belongs, if on your part start with that
determination jand enthusiasm ~ and 1 hope the other side will
also realize what a terrible evil they are raising up and how it
demoralizes the services to try and influence this department.or
that departments, this office or that officer-and if you stick to
your determination you will have dbne a great service to your
nation. Puttirig- pressure on service people is, 1 know, a very
common fauif of politiclans and those with influence in
political parties, but I hope you will now, from today, resolve
and determine to act acoording to the humble advioe 1 am
giving i you.

May be some of you may fall victim for not satlsfying the
whims of ministers. I hope it does not happen, but you may
even be put to trouble not because you are doing anything
WIOng but; because you are doing right.

Sacrifices haye, to be made, and I appeal to you, to come
forward if need be to make the gacrifioe and face the position
of being put on the black list or being otherwise worried -or
troubled. If some of you will give me the opportunity of your
sacrifice, believe me we will find a remedy for that very soon. I tell
you that you will not remain on the blatk list if you discharge
~ your duties hopestly, sincerely and loyally to the state. it is you
who can give ys the opportunity to create a powerful machinery
which will give;you complete sense of security.’ (bold added)

i,
N j
29. In this case in my view based on the conduct of the
T

respondents it would ‘be. more appropriate as suggested by the
Supreme Court in its Jtzli‘dgment dated 04-06-2016 (Federation of
paiistan V Ayyan Al in Givil Petition No.781 and 896 of 2016 and
CMLA. No.1986 of 2016440 Civil Petition No. 781 of 2016 a/w Civil
Petitions No0.207-K to 2@8}-?( of 2016 as referred to earlier) which
upheld the Judgment oflth1s Court in this case dated 07-03-2016
if it was left to the relev']‘a-.nt Court to regulate.its own proceedings
including, if deemed necI:‘:ctssary, placing the name of a person on
the ECL having weighec‘l{ this against the petitioners fundamental
right of freedom of mové!n:'ient under Articleld of the Constitution
and the exten‘siv_e Supré;he Court case law on the ECL vis a vis
A

trials ete.

£ 00

persons facing inquiries,

30. Without dilating further on this rather shocking state of

affairs concerning the ré-épondent continuously placing the name
o ’ .

of the petitioner on the ECL on account of malafide, bias and

discriminatory grounds' in violation of various Articles of the

. W
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Constitution and in order to defeat and circumvent the orders of
this Court I once again summarize my findings based on the above

discussion and history of-évents in this case.

31, In Summary, base;jd on the above discussion, I therefore:
(a) Find that this Court does have the territorial jurisdiction
to hear this petition and it is maintainable.

(b) strike down/sét aside the third memd dated 15-06-2016
since it is based-on malafide. :

(c) strike down/sét aside the third memo dated 15-06-2016
- since it is baseid on bias.

(d) strike down/set aside the third fnemo dated 15-06-2016
since it has been mealafidely and biasly passed in
violation of Articles 2 (A, 4, 5, 9, 10(a), 14, 15, 18 and
25 of the Constitution.

(e) direct the respondent to immediately without any delay
remove the name of the petitioner from the ECL within
the next 48 hours failing which he will appear in person
before this Court to explain his non compliance.

|

(f)y direct that the hame of the petitioner shall not again be
placed on the ECL without the prior approval of this
Court to ensufe that it is not placed on the ECL on
account of bias; malafide, discriminagion or other ulterior
motives (as we have found it to be so placed in the past)
and is only so’placed on valid legitimate bona fide legal
reasons. ‘

(g) direct the Ministry of Interior to comply with the
directions as set-out in para’s 61 and 62 of the Judgment
which have reached finality and are set out below for

ease of referenge; within 3 days of the date of this order:
4l

(i)We hereby direct the Ministry of Interior to
place on its website all those persons who are
currently on the ECL and who are thereafter
addedito the ECL within 3 days of their addition
along #:with details of their CNIC, address,
father’s name and information as to what steps
may bé taken by them to appeal/review such
decision. '

(i) Ip addition the Mihistry of Interior is
further directed to ensure that each and every
effectee, within 7 days of his / her name being
placecf; on the ECL is served with a hard copy of
R the Memorandum together with a speaking order
as to why he / she have been placed on the ECL

: v

e
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and the procedure for appeal / review and to
ensure ‘that any such review or appeal through a
speaking order is heard with a right of personal
hearing’ and decided within 30 days of such an
appeal ;/ review being received by the Ministry of
Interiqr: so that the right of review/appeal is
meaningful and effective rather than illusionary
or rendered redundant.

32. A copy of this Order shall be immediately forwarded by fax
and TCS by the Registrar of this Court to the Secreiary Ministry of
Interior Government of Pakistan Islamabad for immediate

compliance.
1 9

33. This petition shall ‘come up 10 days after the date of this
order as per roster to ensure that this order has been complied

with in both letter and spirit. .

34. ‘This Petition stands disposed of in the above terms.

° JUDGE
Dated: 25-11-2016.
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i ORDER SHEET
. IN THE HIGH COURT OF SINDH AT KARACHI

Present:
Mr. Justice Ahmed Ali M. Shaikh
Mr. Justice Muhammad Karim Khan A%

Constitution Petition No.D-3708 of 2016

Miss Ayan Ali Versus Govt. of Pakistan through Ministry
> of Interior, Islamabad and others.

For hearing of main case.

Date of hearing: 03.10.2016

M/s. Sardar Latif Khan Khosa, Qadir Khan Mandokhel and Ghulam Akbar

Khan Jatoi, Advocates for petitioner.
Mr. Salman Telibuddin, Additional Attormey General for Pakisian for

respendents.

*
AHMED ALI M. SHAIKH, J By invoking the extra ordinary
constitutional jurisdiction of this Court, petitioner has assailed the Memorandum

No.12/208/2015 ECL dated 15.6.2016, issued by respondent No.1,which reads

as under:-

“Subject: Placement of name on Exit Control List

In pursuance of order dated 17.5.2016 of Lahore High Court Rawalpindi
Bench in the Writ Petition No.1398/2016 and recommendation of Home
» Department Government of Punjab letter (No.PS/SS/(Home) 1-712016
dated 8 June, 2016) regarding Miss Ayyan Ali, a nominated accused in
FIR No.550/2015 registered a Police Station Waris Khan Rawalpindi, it
has been decided to place the name of Miss Ayyan Ali d/o Muhammad
Hafeez (CNIC No.35201-94219526) Passport No.AA1109523 R/e, Flat
No.804 Creek Vista DHA Phase VIl Karachi on Exit Control List
(ECL) under Section 2 of Exit from Pakistan (Control) Ordinance, 1981.

2. All concerned are requested 1o take immediate action in the
matter.” .

2. From the pleadings it appears that instant petition has chequered history.
On 14.3.2015 petitioner was arrested in FIR No.10/2015 registered at 1&P
Branch of Model Custom Collectorate, [slamabad, under the provisions of FER

Act, 1947 and ITC Act, 1950. However, after grant of bail, she applied for

superdari of her passport, which application was allowed by the trial Court vide

order dated 25.11.2015. In the meanwhile, the Ministry of Interior, Government
of Pakistan vide Memorandum dated 20.11 2015, on the recommendations of

FBR, for charges of money laundering, placed her name on ECL.

3. Petitioner filed CP No.D-7769 of 20152 which was allowed by this Court

ment dated 07.3.2016 directing the Ministry of Interior to immediately

vide Judg
remove the name of petitioner from the ECL and ailow her to travel abroad, if
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she so desires. The said order was challenged by the respondents and the
Honourable Supreme Court of Pakistan vide order dated 13.4.2016 passed in
Civil Petitions No.781 and 896 of 2016 and CMA No.1986 of 2016 iﬁ Civil
Petition No.781 of 2016 a/w Civil Petitions No.207-K to 208-K of 2016 refused
to grant leave and dismissed the petitions. Consequently, vide membranduni

dated 18.4.2016 petitioner’s name was deleted from the ECL by the respondents.

4. Thereafter on 19.4.2016 another Memorandum again placing the name
of petitioner on ECL 10 safeguard the public interest involving the claim of
public exchequer to the tune of Rs.52,960,600/- was issued, which compelled
the petitioner to file contempt application in CP No.D-7769 of 2015 and this
Coust vide order dated 02,6.2016 while striking down the Notification directed
the respondents to im;nediately remove petitioner’s name from ECL and not to

place her name again without prior approval of this Court.

5. In wake of aforesaid order and its compliance by the respondents, the
Petitioner proceeded to J innah International Airport Karachi for traveling abroad
but the immigration officer offloaded her on the basis of Memorandum dated
15.6.2016 issued by the Respondents in terms of order dated 17.5.2016 passed
by the Lahore High Court, Rawalpindi Bench in Writ Petition No.1398 of 2016
and the recommendation of Home Department, Government of Punjab vide

letter dated 8.6.2016. o .

6. Earlier, on 02.6.2015 FIR No.550/2015 was registered at PS Waris
Khan, Rawalpindi, regarding firearm injury to Customs Inspector Ejaz
Mehmood, 1.O. of dollar smuggling case, by unknown persons. Later, Ejaz
Mehmood succumbgd to his injuries. Subséquently, Mst. Saima Ejaz widow of
Ejaz Mehmood, after dismissal of her application under Section 22-A CrPC by
the Sessions Court, made Writ Petition No.1398 of 2016 before Lahore High
Court Rawalpindi Bench and the Lahore High Court vide order dated 17.5.2016
directed the respondent to decide pending application dated 12.5.2016 of Mst.
Saima Ejaz in accordance with law. Thereafter, though the petitioner was not
nominated in the FIR, on the basis of aforesaid application of Mst. Saima Ejaz,

was joined as co-accused in the FIR No.550/2015 registered at PS Waris Khan,

Rawalpindi.

7. Learned counsel for the petitioner has submitted that the respondents are
bent upon the curtail liberty as well as freedom of movement of the petitioner
either by hook or crook. He submitted that in the first instance on 20.11.2015
her name was placed on ECL on the basis of FIR No.10/2015 relating to money
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laundering, which memorandum was struck down by this Court vide Judgment
dated 07.3.2016; then by virtue of memorandum dated 19.4.2016 which was
again struck down by this Court vide order dated 02.6.2016 passed on contempt
application and now her name was placed on ECL pursuant to order dated
17.52016 and the recommendations of Home Department, Government of
Punjab. According to him the respondents have cooked up a cock and bull story
and got implicated petitioner in FIR No0.550/2015 registered at PS Waris Khan,
Rawalpindi when at the time of murder of Custom Inspector Ejaz Mehmood she
was confined in Adiyaila Jail. According to learned counsel the detailed orders
passed by this Court have been practically bypassed by the respondents, which
smacks malafide on their part, therefore, the impugned notification be set-aside

and she may be allowed to travel abroad.

8. Per contra, Mr. Salman Talibuddin, learned Additional Attorney General
for Pakistan raised two fold objections as to the maintainability of instant
petition. Firstly that the impugned memorandum Wwas issued on the
recommendations of Home Department, Government of Punjab, pursuant to an

order passed by the Lahore High Court, Rawalpindi Bench in Writ Petition

No.1398 of 2016; and secondly, that petition is not supported by the affidavit of

the petitioner verifying its contents and instead her counsel has filed his personal

affidavit in support, the petition is liable to be dismissed on this ground alone.

9. Mr. Sardar Latif Khan Khosa, Advacate, when confronted with above
submissions of the léarned Additional Attorney General, he submitted that as
this Court has already struck down two memorandums placing name of
petitioner on ECL, this Court has jurisdiction to entertain and strike down the

third one also. As to the second submission, Mr. Khosa submitted that on mere

technicalities the petition cannot be dismissed.

10. We have heard the learned counsel for the petitioner, Additional
Attorney General for Pakistan and perused the material available on record. It is
a matter of record and not disputed by either side that the impugned notification
placing petitioner’s name on ECL was issued after the order dated 17.5.2016
passed by the Lahore High Court, Rawalpindi Bench in writ petition No.1398 of

2016, which is reproduced hereunder:-

«After arguing the case at some length, learned counsels for the
petitioners feel satisfied if a direction is given to the respondent No.1 i.e.
Secretary, Ministry of Interior, Islahabad to decide the application dated
12.5.2016 filed by the petitioner No.2 expeditiously and in accordance

with law. This request is tenable.

2. The respondent No.l is directed to decide the above-
referred application of the, petitioner No.2, if pending before him, after
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giving an opportunity of hearing to the petitioner and any other

concerned person, strictly in accordance with law. Needful shal! be done

within ten days from the date of receipt of certified copy of this order.

Learned Deputy Attorney General for Pakistan on court’s call is directed '

to ensure the compliance of the order of this order.
[ 3

K With these observations, this writ petition stands disposed
of. Copy dasti on the payment of usual charges.”

11.  Thereafter, on the recommendation of Home Department, Government
of Punjab, which has decided application of*Mst. Saima Ejaz, widow of Ejaz
Mehmood, slain Cusu;m Inspector/1.0. of the FIR registered against petitioner,
who was implicated as co-accused in the FIR No.550/2015 registered at PS
Waris Khan, Rawalpindi, impugned memorandum was issued by the Federal

Government.

12.  No doubt this Court in the earlier round had twice struck down the
memorandums controlling the petitioner’s exit from the country, however, in
wake of the fact that the Ministry of Interior, Government of Pakistan has issued
impugned notification after the order of the Lahore High Court and on the
recommendation of Government of Punjab, we. ate clear in our mind that this

Court has no territorial jurisdiction to entertain instant petition.

For the foregoing regsons, Wwe do not find any merit in the instant
petition, which is accordingly dismissed. 1

& 3

Karachi, dated
the {& November, 2016

Cp D-3708 16.ECL




204

ORDER SHEET
IN THE HIGH COURT OF SINDH AT KARACHI

Present:
Mr. Justice Ahmed Ali M. Shalkh
Mr. Justice Muhammad Karim Khan Agha

L 4

€P No.D-3708 of 2016
Far announcementi of orders.

01.12.2016

Mr. Qadir Khan Mandokhel, Advocate for petitioner.
Mr. Salman Talibuddin, Additional Attorney General for Pakistan.

In view of the pronouncement of dissenting orders written and signed by
us separately, office is directed to place the matter before the Honourable Chief

Justice for appropriate orders.




